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UNITED STATIS OF ARICA 
BEFORE THE NATIONAL LANOD EELATIGNS BOARD 
OLE 0 | 19. 
y | 


CAP SANTB VUE, INC., and 
VIOLET. and OSCAR E, ED 
e/b/e Dania HURS ENS Hs 


Enployers y : 


and | 19-RnC~-4650 
BUIIDING SEAVICE FuPLOZELs 

 ENGERHATIONAL UNLON, LOCAL 120, 
APL-CIO 


Petitioner 


DECISION AND DIRECTION OF ELSCTICA | 
Upon a petition duly filed under Section $(c) of the Rations1 
Labor Relations Act, a heeriag was neue before Dale L. Bes ott, @ Hecring 
Officer of the Netionnl Labor Relattons Toarde, 2f The Ee eee Officer's 
rulings wade at the hearing are free from prejudicisl etror and ere hereby 
effirced. : 
Fursuant to the provisioas of Section 3(d) of tie fet, the Board 


has delesated its povers ea connection with this ecce to the undersigned 
| 
Regional Director. | 


Upon the entire record in this case, the Region bal Director find 


ihe vac25 of the Employers appear as they were 


2/ The petition in the Justent case. and e petition filed 
Convalescent Cantor, Case No. 19"RO-4547, wore pita aie : 
hearing and a consolidated mone teok pleea on Febzusty 9, 1932. 
Order fsoucd in the Valley Minor case on Fe ae 22, 1953, the ovo casos 
_were severed. Hearing oa the fastont case wes ceacluced on Narch 13, | 

| 


3/ At the cutset of the poction of the consolic 5 SSeS basring upon the 
instant Ensloyers, the Exoleyers filed c written rc. .|to dionises the poti- 
tion. Ruling on this motion was reservsd for the sped Rezionsl 


al 
Director. As grounds for thair motion, tho reioeec: “enuatted that their 
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1. Violet end Oscar E, Melson ere husband end wife, who om and 
operate the Barth Nursing Hose at Anecortes, Washington. During the calendar 
year of 1967 the Barth Nureing Hom2 was closed dowm for SNES ponths for 


tome, the Fifth Anerdment and the Ninth Avondcaat 
¢ had bsea vislate3,. 
sut, the Exploysrs contend thst the fect 
; exeredse their ralieioaecth2 Savinth 
the Dopleyears usta aa 
h wes rejected by the Lear ring Officer, =e vnich they 
cought oye that the See telicfs of ths cuners ef the © Enployzc ae 
nting with, or cismieg 2 contract-with, a lebor 


_, = w. 9 ~ 
Sort Of tusc nck, 


< 


> 
2 
a. 
fo 
— 

77 


“Trese 7 rOUn: -Aynnced in a motion to disuiss th 
elles Moncg Cass, referred to fa footacte 2, supra. Oa Nar 
3/ I issued ry decision in that case and ruled on the notiea thorsin. 
shall make the ‘sexe ruling in the instant case, adopting the folloving 
languzge set forth in the Valley Manor case: 


The Boerd has held heretofore that the First Acendc2nt protection 
of religious freedos affords no defence to a ickarge of refusal to 
bargain under the Act. Western Meat Packers, Inc,, 145 BERD 444, 
enforcec2nt denied on other grousds, 350 F. 2d &04, 60 L&RS 2102 
Goth Cir. 1955); end A, C. Rechat Cormany, 150 NLRB ure 1410, 
The Suprem: Court of the United States has keld that " ft Isfhe 
freedo. to act, even when the act is in eccord with one" 8 come i- 
giews convictions, tz not totally free from legislative restric-. 
tions,” Contwall v. Copnectiont, 310 U. S. 296, et 303; and. that 
en individvel connect cxeuse his ections which are céntrary to Jaz 
werely becauce of his religious beliefs, cince to excuse such 
action would be to meke the professed doctrines of religious be- 
lief evwpecior to the lay of the land and, in effect, to permit 
every parson to becer2 a lev uato himself, in which event, govern~ 
mant could exist in nace only. Reynolds v. United States, 95 U. S. 
145, 166-167. As was further pointed out by , the Supren2 Court in 
Braunfield v. Rrown, 366 U. S. 599, the effect of a lev. es bring~ 
ing cbout an economic disadvantege to sox2 religious eects end 
not to others becéuse of the special practices of the various 
religions is not en absolute test for deterzining whether the lev 
violates the constitutional guarenty of freedom of religioa; if 
the goverrz2nt regulates conduct by a general law whose purpose 
and effect is to advence the governzant's secular goals, the lay 
is velid despite ite small indirect burden on religious observance. 


In accordance with the ebove citations, the Exployers' Notion to 
Disniss, to the extent it rests upon the Piret EES is 
hereby denied. ; 


The Enployexs' contention that the Act's procedures deny it du2 


process under the Fifth Ar2andvent is alco without rarit. Labor 


Board Cases, 301 U. S. 1, et sede (contiuesd) 
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repair end remodeling work. It did a gros3 voluza of business in 1967 of 


$6,981.72. - In the preceding year of 1966, it did a gxoss volwne of business 


of less than $100,000. ES the Berth Rursing Hore | is a proprietary 


operation, it is eee fron the above figures that, standing ‘alone, the 
Barth Nurcing Home does not meet the Board's “atecretionary jurisdictional 


standards for nursing homes, which requires a gross annivel volume of business 


ioe excess of $100, 000. &} It is the contention of the Petitioner, however, 
that the Barth Nursing Roz2 and Cap Sante Vue, Inc., constitute a single 
i 


employer, both for jurisdictional end unit purposes. The Employers declined 


to stipulate to such conclusion. 
Cap Sante Vue, Inc., is a corporation which also operates a pro- 


prietary nursing hore in Anacortes, Washington, There are four shareholders, 


The Exploye ers! final contentions rests upon the Ninth Arendrant 
which states: "The enuzeration in the Conctituticn, of certoia 
rights, chali not b2 construed to deny or dicparage others re- 
tained by.the People.” ‘the Employer ergues that exong ithe rights 
retained by the people are the individual's right to pursue a 
‘lavful business, and to make lawful use of privately cimod prop- 
erty, without the direction, control, cc2rcioa, restrictioa, 
interference, or compulsion froa other porsons or See 
Such an arguz2nt ignores the feet that other individvals also 
have rights not envzarated in the Constitution. For exemple: 

The richt of exployees to organize for matusl aid and protectica 
is "Al fuadexental right. Exployess have as cleay a right to 
organize and select their representatives as the -[Serployzz/ hes 
to orgenize ite business and select its oun officers end egeats." 
N.LRB. ve Jones & Livehlin Steel, 301 U. S. 1, 33. 


It is clear frou Jones & L: Lanchlin $ Stesl, supra, that the rights 
Of euployses as outlinsé under Section 7 of the dct, axe not 
statutory rights, but funds -ental rignts, #3 cuch protected by 
the Ninth Aesadeant 25 the rights of the employer are yzozested 
by the MWineth Acendnent. Seation 7 warely sets dova these fundc- 
rental rights in statute form. As the Minth fon Ty ese 
equally to rights retained by both exployers and em: 
cennot sustain the Exployers’ Motion to Dicaiss. 


The Employers’ Motion to Dicnios is hereby denied in its entirety. 
| 


4/ Universit 9: + 168 BIRD Mo. 53. 
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4 
each holding en equal share in the corporation. ° The four friclude Violet and 
Oscar E. Nelson and their daughter and con-in-lav. During the year 1967, 
Cap Sante Vue, Inc., did 2 gross volur2 of business of $121, 625.98, thus 
meeting the Board's discretionary standard. 2 record also indicates that 
the corporation made purchases of food itens Aa supplies which originated 
outside the State of Washington in en amount in excess of $5,090. As this 
amount satisfies the Board's meguecensat of legal jurisdiction, I find that 
Cap Sante Vus, rasa engeged in Pea within the meaning of the Act 
and that it will effectuate the purposes of the Act to assert jurisdiction 
herein over said Enployer. 
As for the relationship between Berth Rureing Hor: and Cap Sante 

Vue, Inc., I consider that the record fails to esteblish that the tio 
Ecployers constitute a single caployer within the meaning of the Act.2/ 
Thus, while the two owners Of Barth Nurcing Hore are also two of the four 
owners of Cap Sante Vue, Ince, they do not own a  contro2ling interest in the 
latter. Moreover, Cap Sante Vue, Inc., is managed or administered by the 
“son-in-law omer of the corporation who makes decisions concerning the 
employees there end hires end fires then. Violet Helsoa monages Barth 


Nursing Howe. Although the son-in-law testified. that he and Violet Nelson 


at tines jointly participated in ordering supplies, etc., for the corpora- 


tion, he did not indicate that her decision would take precedence over his 
nor did he indicate in any manner that Violet or Oscar controlled the opera 
tions of the corporation. Likewise, there is insufficient evidence of 
integration between the two employers. For example, there is no eyeten or 
practice whereby patients transfer betveen the. two homes. Food items are 


not purchased jointly, and there is no indication that supplies ere, while 
5/ Piedmont Wood Progucts Co., Inc., 156 NIRB 151. 
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it is clear that the two employero are billed coperately for such purchases. 
Although the payroll checks of’ the tvo PIRES are rade out at Cap Sar.te 
Vue, Inc., which retains the payroll records for th2 so cozpanies, it does 


not retain all the accounting records for: Berth Nursing Hoz2. On perhaps 
7 


one occasion there has pees a trénofer of employees betiveen the two hemes. 


ay 


Neither the details of such transfer nor the date was fixed. On occasion, 
“ >| 
food has been transferred from Cap Sante Vue, Inc., to Porth Nursing Howe, 
but again neither the details nor the dates wes pe 
Since I do not find Cep Sante Vue, Inc., and 4 Berth Nursing Home 
to constitute a single employer, q ‘find that Barth Nursing Eous is not 
engaged in commerce within the aaneae of the Act, end that it vill not 


effectuate the purposes of the Act to assert jurisdiction over Barth Nursing 


Hox2. 


2.° The labor organization involved clains to represent certain 
“employees of the Exployer. 
3. & question effecting corcerce exists conse: 


tion of certein exployces of Cap Sante Vuc, 


Section 9(c)(1) and Section 2{6) end (7) of 
4. I find in eccordance with a stipulation of the parties re a 
two-company unit that the following employees of Cep Sante Vue, Inc., con- 


stitute a unit eppropriate for purposes of collective bargaining within the | 
e| 

meaning of Section $(b) of the Aces! 

; ; | 
All employes crployed by Cap Sante Wwe, Inc., et 
its nursing hom2 in Anacortes, Wa chington, excluding 
office clerical employees, registered nurses, 
licensed practitioners, professions 1 enployees, 
confidential employees, guards, and supervisors 
88 éefined in the Act. 


6/ There eppear to be about 10 to 15 employees in ths unit. 


a 
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DIRECTION OF ELECTION 
An electica by secret ballot will be conducted by the undersigned 
Regional Director among the employees in the unit found appropriate at the 
tine and place set forth in the notice of election to be issued subsequently, 
subject to the Board's Rules and Regulations. Eligible to vote are those in 
the unit who were enployed during the ‘payroll period inxrediately preeeeine 
the date below, including employees who did not work during that period 
because they were ill, on vacation, or temporarily laid off. Also cligibls 
are employees engaged in an economic strike which comnenced Ness than 12 
months béfore the election date and who retained their status as such duzing 
the eligibility pericd end their repleceronts, Those in the military 
services of the United States may vote if they appear in person et the 
polls. Ireligible to vote are exployees who have quit or been discharged 
for cause since the designated payroll period and employees engeged in 
-a strike who have been discher ged for cause since the com-sncement thereof, 
and who have not been rehired or reinstated before the clection date, and 
euployees engeged in an econcaie strike which commenced more than 12 ronths 
before the election date end who have been permanently vopkeceat Those 
eligible shall vote whether or not they desire to be represented for 
_collective-bargaining purposes by Building Service Employees International 
Union, Local 120, A#L-CI0. “Taos P. GRAHAM, JR. 


Dated Herch 29, ig 968 
at Seattle, Washington Regional Director, Regioa 1° 
7/ An election eligibility list, containing the nam25 and addresses of all 
‘the eligible voters, ryst be filed by the Exployer with tk: Feglozal Director 
within seven days of the date of this Decision and Direction of Election. 
Tae Regional Director shall make the list aveilable to all parties to the 
election. In oxécr to be timely filed, cuch list must be received in the 
Regional Office, 327 Logan Building, 500 Untoa Strest, Senttle, Washington 
92101, on or bofors Avril 5, 1955. Under Board directives, ro extension of 
tire to file this list way be granted except in extreordinrzry cixcuxstences, 
nor shall tho filitag of a request for ravicv operate to stay the filing of 
such list. Failure to co: ‘ply with thie requirement shall be grounds for 
setting aside the election vkenever propex objections are Filed. Excelsior 
Undervear Ince, 156 NLRB 1235. 
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[Caption Omitted in Printing] 
MOTION TO DISMISS 


COME NOW CAP SANTE VIEW AND BARTH NURSING HOMES, the 
employers, and OSCAR NELSON, VIOLET NELSON and GENE 
SETTLEMIER, owners (hereinafter comeccivelly "movants") 
and move the National Labor Relations Board to enter its 
order dismissing the petition -filed ere This motion is 
based on the following grounds: 

“ The requested representation hearing ig preliminary 


to, and the initial step in, a program and proceeding to 


| 
demand of movants the collective bargaining and negotiation 
| 


contemplated by sections 157, 158 (a) (5), 158 (d), and to 
invoke against movants the enforcement provisions of 
section 160 of Title 29, U.S.C. The provisions of said 
sections and subsections of Title 29 of the United States 
Code, under the paercematences of this case and as here 
sought to be applied and enforced against the named 
employers and other movants are invalid and | void because 
the said sections and subsections, separately and/or in 
combination: | 
1. Violate the free exercise of radtietion clause of 
the First Amendment to the Constitution of the United States 
and impair the rights and privileges of the! movants thereunder 
in that chevicomcel the employers and the movants to bargain 
and negotiate agreements with, and to execute a written, con- 
tract with, a labor union contrary to. the reldigtous beliefs 


of each of the respective movants and in violation of their 


8 
freedom under said clause to act in accordance with religious 
belief and their rights not to be required to do any act that 
conflicts with religious beliefs; 

2. Violate the due process clause of the Fifth Amendment 
to the Constitution of the United States and impair the rights 
and privileges of the movants thereunder: 

(2) By depriving the movants of their rights to con- 
tinue to operate a business and obtain a Livelihood in a mamer 
consonant with their religious beliefs, said business being in 
all respects otherwise lawful and duly licensed. 

; (b) By depriving the movants of the efficient and 
effective use of their property in continued pursuit of one 
of the fundamental purposes and objectives of their respec-~ 
tive lives and of their business, i. e., evangelism and promul- 
gation of the Gospel message. 

(c) By unjustifiably and invidiously discriminating 
against movants in unreasonably and arbitrarily restricting 
their right and privilege to conduct a business in a manner 
that does not conflict with their religious beliefs; 

3. Violate the provisions of the Ninth Amendment to the 
Constitution of the United States and impair the rights and 
privileges of the movants thereunder in that they deny and 
disparage rights reserved in the people though not specifically 
enumerated in the Federal Constitution, being embraced within 
the inherent rights of the citizens of the United States 
and the blessings of liberty, including the citizen's right 


to pursue a'lawful business and to make Lawful use of his’. 


‘property without the direction, control, coercion, restriction, 
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interference or compulsion froneother persons ox individuals. 
Respectfully submitted 
P y ; - Anderson, Hunter & Carlson 


ty 


Boardman Noland 
7000 Carroll Avenue 
Takoma Park, Maryland 20012 


By 

Paul D. Hansen 
601 First Natiional Bank Bldg. 
Everett, Washington 98201 


William D. Donnelly 
919 Eighteenth Street N.W. 
Washington D.C. 20006 
| 


Attorneys for Movants 


NATIONAL LABOR FEwafIONS BOARD 


NIEB, 19th Region 


Att: Thomas P. Graham, Jr. 
Seattle, Washington 


Paul D. Hansen, Esq. 


M, K. Westgard, Esq. 
3430 = 320th Avenue, S. ¥. 
Federal Way, Washington 


601 First National Bank Bldg. 
Everett, Washington 


Donnelly & Golin 

Att: William D, Donnelly, Fsq. 
9219 ~ loth Street, Ne W. 
¥ashington, D. C. 


Boardman Nolan, Esq. : 
7000 Carroll Avenue ; ; 
Takoma Park, Maryland 


RE: CAP SANTE VUE, INC. AND VIOLET AND OSCAR E. NELSON d/b/a 


- 


BARTH NURSING HOME, 19-PC=4650. IT IS HEREDY ORDERED THAT TEE 
PLPLOYER'S REQUEST FOR REIVEY OF THE REGIONAL, DIRECTOR'S 
DECISION AND DIRECTION OF ELECTION BZ, AND IT LENEEY 1s, DENIED 
AS IT RAISES NO SUBSTANTIAL ISSUES WARRANTING review. BY 


DIRECTION OF THE BOARD: 


| 
Howard Yi, Xlegb 
Deputy Executive Secretary 
| 


4/23/68 12:15 pa 
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FORM NLRB 760 UNITED STATES OF AMERICA 


(4-64) 


NATIONAL LABOR RELATIONS BOARD 


Case No. 19-RC-4650 
CAP SANTE VUE, INC, Date sued ta sees 
Type of Election: (If applicable 
and (Check one): check either 
{[] Cottsent Agreement or both): 
BUILDING SERVICE EMPLOYEES INTERNATIONA} [(] Stipulation CJ 8b) (7) 
UNION, LOCAL 120, AFL-CIO (LJ Board Direction (J Mail Ballot 


Petitioner E] RD Direction 


TALLY OF BALLOTS 


The undersigned agent of the Regional Director certifies that the results of the tabulation of 
ballots cast in the election held in the above case, and concluded on the date indicated above, 


were as follows: Zz 


1. Approximate number of eligible voters ——_ 


2. Void ballots aaa 
eG Coos 
4. Votes cast for _......PETE Sn a ee 
Bi Vohes cast) $e an ccna eeeeeeeveevemeeesnerencnnenweenrregmennnnnenrarenneesseeen—n 
——— 
6. Votes cast against participating labor organization(s) —————_____-..______ 
7. Valid votes counted (sum of 3, 4, 5, and 6) — nanan ha ae 


CCS ——————————— _ ss 
Velid votes counted plus challenged ballots (sum of 7 and 8} —_... ES 


10. Challenges are (not) sufficient in number to affect the results of the election. 


$1. A majority ofl the valid votes counted plus challenged ballots (Item 9) has (aa 
been cast for: 


9. 


The undersigned acted as authorized observers in the counting and tabulating of ballots indi- 
cated above. We hereby certify that the counting and tabulating were fairly and accurately done, 
that the secrecy of the ballots was maintained, and that the results were as indicated above. We 


also acknowledge service of this tally. 
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UNITED STATES OF AMERICA | 
BEFORE THE NATIONAL LABOR RELATIONS | 
REGION 19 


and Case No. 19-CA-4038 


BUILDING SERVICE EMPLOYEES' 
INTERNATIONAL UNION, 
LOCAL 120, AFL-CIO 


COMPLAINT AND NOTICE OF HEARING | 


It having been charged by Building Service Euployees' International 
Union, Local 120, AFL-CIO (herein called the Union) that Cap Sante Vue, Inc. 
(herein called Respondent) has engaged in, and is engaging in, certain 
unfair labor practices affecting commerce as set forth and defined in the 


National Labor Relations Act, as amended, 29 U.S.C. Sec, 151 et seq., 


herein called the Act, the General Counsel of the National Labor Relations 


Board, on behalf of said Board, by the undersigned acting Regional Director 
for Region 19, acting pursuant to Section 10(b) of the Act and Section 
102.15 of the Board's Rules and Regulations, Series 8, as amended, hereby 
Neeves this Complaint and Notice of Hearing, and alleges: 

1. The charge herein was filed on May 24, 1968, axe & copy 
thereof was served upon Respondent by registered mail on or about that 
same date. | 

2. Respondent is engaged at Anacortes, Washington in the operation 
of a proprietary nursing home. During the year 1967, it did a gross volume 
of business of $121,425.98 and moreNeees foods and supplies which originated 
outside the State of Washington in an amount valued in excess of $5,000. 

3. Respondent is, and has been at all times material herein, an 
exployer within the meaning of Section 2(2) of the Act, hoe in commerce 
within the meaning of Section 2(6) and (7) of the Act. 
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4. The Union is, and has been at all times material herein, a 
labor organization within the meaning of Section 2(5) of the Act. 

5. On May 16, 1968, in Case No. 19-RC-4650, the Acting Regional 
Director of Region 19 of the Board certified the Union as the exclusive 
collective bargaining met enentertne of Respondent's employees in the 
following bargaining unit: 

All employees employed by Cap Sante Vue, Inc., at its 

nursing home in Anacortes, Washington, excluding office 

clerical employees, registered nurses, licensed practitioners, 

professional employees, confidential employees, guards, and 

supervisors as defined in the Act. 

6. The bargaining unit described above in paragraph 5 has been 
at all times material herein an appropriate unit for the purposes of 
collective bargaining within the meaning of Section 9(b) of the Act. 

7. | The Union has been at all times material herein, the duly- 
certified exclusive representative for purposes of collective bargaining of 

all the employees in the unit described above in paragraph 5 within the 
meaning of Section 9(a) and 9(c)(t) of .the Act. — | 

8.! On or about May 17, 1968, the Union, by registered mail, made 
a demand upon Respondent to meet and engage in collective bargaining negotiations 
with respect to the employees in the bargaining unit described above in 
‘paragraph 5. 

9.| On or about May 20, 1968, Respondent, through its attorney 
Paul D. Hansen, informed the Union by letter that Respondent would not 
bargain with! the Union regarding the employees described in the certified 
unit because of certain religious convictions of the owners and officers of 
Respondent. 

10. By its acts and conduct as described in paragraph 9 above, 


Respondent has refused, and is refusing, to bargain collectively with the 
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? | 
duly-certified exclusive representative of its eaployees, and thereby did 
engage in, and is now engaging in, unfair labor practices within the meaning 
of Section 8(a)(5) of the Act; and by the same acts and conduct, Respondent 
has interfered with, restrained, and coerced its Rentoveee in the exercise of 

. their rights guaranteed in Section 7 of the Act, and hereby did engage in, 
and is now engaging in, unfair labor practices within Be meaning of Section 
8(a)(1) of the Act. | 

11. The acts and conduct of Respondent as described in paragraph 9 
above, occurring in connection with the operations of Bespondent described 
in paragraph 2 above, have a close, intimate, and substantial relation to 
trade, traffic, and commerce among the several states of the United States, 
and have led and tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce, and constitute unfair labor practices 
affecting commerce within the meaning of Section 8(a) a) and (5) and Section 
2(6) and (7) of the Act. | 

PLEASE TAKE NOTICE that on the 2nd day of July 1968, at 10 a.m. 
(PDT), in Room 323 Logan Building, 500 Union Street, Seattle, Washington, 
a hearing will be conducted before a duly designated Trial Examiner of the 
National Labor Relations Board on the allegations set forth in the above 
Complaint, at which time and place you will have the right to appear in 
person, or otherwise, and give testimony. Form NERB-4668, Statement of 
Standard Procedures in Formal Hearings Held Before the National Labor 
Relations Board in Unfair Labor Practice Cases, is attached. 


| 
YOU ARE FURTHER NOTIFIED that, pursuant to Section 102.20 and 
N | 
102.21 of the Board's Rules and Regulations, Respondent shall file with 
the Regional Director for Region 19, acting in this matter as agent of the 


National Labor Relations Board, an original and four (4) copies of an 
| 
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answer to the above Complaint within ten (10) days from the service thereof, 
and that unless Respondent does so, all the allegations in the Complaint 
shall be deemed to be admitted to be true and may be so found by the Board. 


Dated at Seattle, Washington, this 6th day of June 1968. 


PATRICK H. WALKER 


Patrick H. Walker, Acting Regional Director 
National Labor Relations Board, Region 19 
327 Logan Building, 500 Union Street 
Seattle, Washington 98101 


SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD BEFORE THE 

NATIONAL LABOR RELATIONS BOARD IN UNFAIR LABOR PRACTICE CASES 

AS TAKEN FROM THE BOARD'S PUBLISHED RULES AND REGULATIONS AND 

“hoes: -.+... ,*\ STATEMENTS OF PROCEDURE 

So ee 22) Suge ae SAS r +e 
sc ..:. , The hearing will be conducted by a Trial Examiner of the National 
Labor Relations Board. He will preside at the hearing as an independent, 
impartial trier of the facts and the law and his decision in due time will be 


served on the parties. His headquarters are either in Washington, D. C. or 
San Francisco, California. . : : : oo eS 


pty ot? At the date, hour, and place for which the hearing is set, the 

Trial Examiner, upon the joint request of the parties, will conduct a "pre- 
hearing" conference, prior.to or shortly after the opening of the hearing, to 
assure that the issues are sharp and clear-cut; or he may, on his own initiative, 
conduct such a conference. He will preside at any such conference, but he may, 
if the occasion arises, permit the parties to engage in private discussions. 
The conference will not necessarily be recorded, but it may well be that the 
labors of the conference will be evinced in the ultimate record -- for example, 
in the form of statements of position, stipulations, and concessions. Except 
under unusual circumstances, the Trial Examiner conducting the prehearing con- 
ference will be, the one who will conduct the hearing; and it is expected that 
the formal hearing will commence or be resumed immediately upon completion of 
the prehearing conference. No prejudice will result to any party unwilling to 
participate in or to make stipulations or concessions during any prehearing 
conference. omnen fe aS RA At ok 


gw ss (This is not to be construed as preventing the parties from meeting 
earlier for similar purposes. To the contrary, the parties are encouraged to 
meet prior to the time set for hearing in an effort to narrow the issues.) 


arsckh Parties may be represented by an attorney or other representative 
and present evidence relevant to the issues. = 


An official reporter will make the only official transcript of the 
proceedings, and all citations in briefs and arguments must refer to the 
official record. The Board will not certify any transcript other than the 
official transcript for use in any court litigation. Proposed corrections of 
the transcript should be submitted, either by way of stipulation or motion, to 
the Trial Examiner for his approval. P 
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ietce.¢ ALL matter that is spoken in the hearing room while the hearing is 
in session will be recorded by the official reporter unless the Trial Examiner 
specifically directs off-the-record discussion. In the event that any party 
wishes to make off-the-record statements, a request to go off the record 
should be directed: to the Trial Examiner and not to the official reporter. 


tot, --Statements of reasons in support of motions and objections should 
be specific and concise. The Trial Examiner will allow an automatic exception 
to all adverse rulings, and, upon appropriate order, an objection and exception 
will be permitted to stand to an entire line of questioning. 

Ail exhibits.offered in evidence shall be in duplicate. Copies shall 

also be supplied to other parties. If a copy of any exhibit is not available 

ac the time the original is received, it will be the responsibility of the 
party offering suck exhibit to submit the copy before the close of hearing. 

In the event such copy is not submitted, and the filing thereof has not for good 
-reason shown been waived by the Trial Examiner, any ruling receiving the exhibit 
may be rescinded and the exhibit rejected. _ s ae en| ‘ . 
= | 


: | 
eae Any party shall be entitled, upon request, to a reasonable period at 
the close of the hearing for oral argument, which Shall be included in the 
stenographic report of the hearing. In the absence of a request, the Trial 
Examiner may himself ask for oral argument, if at the close of the hearing he 
believes that such argument would be beneficial to his understanding of the 


contentions of the parties and the factual issues involved. 


a - Any party shall also be entitled upon request made before the close 
of the hearing, to file a brief or proposed findings and conclusions, or both, 
with the Trial Examiner who wil] fix the time for such filing, 


‘ Attention of the parties is called to the following requirements ~~ 
laid down in Section 102.42 of the Board's Rules and Regulations with respect 
to the precedure to be followed before the proceeding is transferred to the 
Board: Sons : . , : 


ches : No request for an extension of time within which to submit briefs 
or proposed findings to the Trial Examiner will be considered unless received 
by the Chief Trial Examiner in Washington, D. C. (or, in cases under the 
San Francisco, California branch office of Trial Examiners, the Associate 
Chief Trial Examiner in charge of such office) at least 3| days prior to the 
-expiretion of time fixed for the submission of such documents. Notice of 
request for such extension of time must be served simultaneously upon all 
other parties, and proof of such service furnished to the! Chief Trial Examiner 
‘or Associate Chief Trial Examiner, as the case may be. All briefs or proposed 
findings filed with the Trial Examiner must be submitted in triplicate, and 
may be in typewritten, printed, or mimeographed form, with service upon the 
other parties. . Seay : . 
x “a sod are ; Seer (She . He Serna es 
ne In due course the Trial Examiner will prepare and file with the 
‘Board his decision in this proceeding, and will cause a copy thereof to be 
-served upon each of the parties.{ Upon filing of the said) decision, the Board 
will enter an order transferring this case to itself, and/ will serve copies of 
that order, setting forth the date of such transfer, upon all parties. At that 
point, the Trial Examiner's official connection with the case will cease. 


’ 


a 
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zit i+ + The procedure to be followed before the Board from that point forward, 
with respect to the filing of exceptions to the Trial Examiner's Decision, the 
-submission of supporting briefs, requests for oral argument before the Board, 

and related matters, is set forth in the Board's Rules and Regulations, Series 8, 
as amended, particularly in Section 102.46, and foliowing sections. A summary 
of the more pertinent of these provisions will be served upon the parties 
together with the order transferring the case to the Board. 

Adjustments or settlements consistent with the policies of the Act 
reduce government expenditures and promote amity in labor relations. Upon 
request, the Trial Examiner will afford reasonable opportunity during the 
hearing for discussions between the parties if adjustment appears possible, and 
may himself suggest it. 


[Caption Omitted in Printing] 
ANSWER TO COMPLAINT 
COMES NOW CAP SANTE VUE, INC., and in answer to the Com- 
plaint and Notice of Wearing in the above-entitled cause, dated 
June 6th, 1968, admits, denies and alleges as follows: 
I 
Answering Paragraphs 1, 2, 4, 5, 6, 7, 8 and 
spondents admit tne same. 
II 
Answering Paragraph 3 of said complaint, the Respondents 
deny the sane. 
IIL 
Answering Paragraph 10 of said Complaint, the Respondents J 
admit that they are refusing to bargain collectively with the certified 
representative of its employees, but deny that they are engaging in or 
have engaged in any unfair labor practice, and deny that they have 
interfered with, restrained and coerced tiieir emplovees in the 
exercise of their rights guaranteed by said Act. 
IV 
Answering Paragraph 11 of said Complaint, the Respencents 


Same. 
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AFFIRMATIVE DEFENSE 


COMzS NOW the above-named Respondent, and as an 


affirmative defense, states as follows: 


I | 
| 
. | . 
That all of the officers, directors ané@ shareholders of 


- Respondent AXe-Melahers of the Seventh Day Adventist Church, and 


oo at: 


their church has instructed them that it is against the teachings 
of the church to associate with labor unions, such as the complain- 
-ant in this case, and particularly to enter into a contract with 
such labor unions, as an employer, and each of said Respondents 
conscientiously believe the teachings of the chrch and have a 
personal religious conviction that to enter into a contract with 
such a labor union would be a violation of the beliefs and teach- 
ings of the church and their personal religious convictions. That 
.their rights to refuse to enter into negotiations or a contract with 
such RB labor union are based on (1), the First prance to the 

| 
Constitution of thé United States of Anerica, because to grant the 
relief sought in the complaint would viclate the free exercise that 
the religious clause of said First Amendarent provides and impair 
the rights and privileges of the Respondents hereunder in that if 
said relief requested in the complaint were granted, the Respondents 
would be compelled to bargain and necotiate agreenents, and to exe- 
cute a written contract with such a labor union) contrary to the re- 
ligious belief of Respondents; (2), the Fifth Anendrent to the Con- 
stitution of the United States in that to grant 


in said complaint would deprive the respondents of their rights to 


the relief requested 
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continue to operate a business in a manner consonant with their re- 
ligious beliefs and would deprive the Respondents of the efficient 
ana effective use of their property in pursuit ef one of the 
funcdamentai curzoses of their lives ani business, in other words, 
evangelism anc promulgation of the Gospel message, anc would un- 
justifiably anc invidiously discriminate against Respondents in 
unreasonably and arbitrarily restricting their right-and privilege 
to operate a Lusiness in a iaanner that does not ccrflict with 
their religious beliefs; and, (3), the Ninth Arencwent in that 
“to grant tne relief sought by tne Complaint would violate and 
impair the rights ana privileges of the Respondents in that the 
relief askea for would deny and disparage the Resyondents' rights 
implicit in the concept of due process though not specifically 
enumerated in the guarantees of the first eignt Amendments to the 
United States Constitution, including the citizen's right to pursue 
a lawful business ana to make lawful use of his property without 
girection, control, coercion, restriction, interference or com- 


pulsion by other persons or. individuals. 


WHEREFORE, having fully answered the Complaint, the 
Respondents request that the Sane be dismissed. 


DATED this 7th day of June, 1968. 


PALL D, HANSE® 

Of: ANDERSON, HUNVTER AND CARLSON 
601 First iiational Bank Building 
Everett, :iashincton 98201 


Attorneys for Respondents 
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UNITED STATES OF AMERICA 


CAP SANTE VUE, INC. 


and Case No. 19-CA-4038 
BUILDING SERVICE EMPLOYEES ' | 
INTERNATIONAL UNION, | 
LOCAL 120, AFL-CIO | 
MOTION FOR SUMMARY JUDGMENT | 
The undersigned Counsel for the General counsel hereby 
petitions the Board to exercise its powers under Section 102.50 of 
the Rules and Regulations of the National Labor Relations Board, 
Series 8, as amended, to transfer this proceeding to the Board 
+ in order to avoid unnecessary cost and delay and to effectuate 
the purposes of the Act and to issue an order to show cause why 
respondent should not be found to have committed the unfair labor 
practices alleged in the attached Complaint for the reasons set forth 
in the attached memorandum in support of Motion for Summary Judgment. 
Dated at Seattle, Washington, this 13th a of June 1968. 
| 


JAMES M. KENNEDY 


ee 
James M. Kennedy 


Counsel for the General Counsel 


== 
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[Caption Omitted in Printing] 
DECISION AND ORDER 


Upon a charge filed by Building Service Employees’ International 
Union, Local 120, effiliated with Service Employees" International Union, 
AFL-CIO, herein called the Union, the General Counsel for the National 
Labor Relations’ Board, by the Regional Director for Region 19, issued a 
complaint dated June 6, 1968, against Cap Sante Vue, Inc., herein called 
Respondent, alleging that Respondent has engaged in end is engaging in, 
unfair labor practices within the meaning of Section 8(8)(5) and (1) and 
Section 2(6) and (7) of the National Labor Relations Act, as amended, 
Copies of the charge and of the complaint and notice of hearing were duly 
served upon Respondent 2nd the Union. 

With respect to the unfair labor practices, the complaint alleges, 
in substance, that on May 16, 1963, the Unicn was duly certified as the 
exclusive pare as representative of Respondent's employees in the unit 
found appropriate, and that since on or about Mey 20, 1968, Respondent 
has refused and is refusing to recognize and bargain with the Waion as such 
exclusive bargaining representative, although the Union has requested it 
to do so. On June 7, 1968 Respondent filed its answer, admitting in 
part, and denying in part, the allegations of the complaint, presenting an 
affirmative defense, ang requesting that the complaint be dismissed. 

On June 17, 1968, the General Counsel filed. with the Board a 
Motion for Summary Judgment and a memorandum in support thereof, submitting 
cuat Respondent's answer raises no substantial issue as to any material 
fact and moving that the proceeding be transferred to the Board, Thereafter, 


on June 18, 1968, the Board issued an Order Transferring Proceeding to the 


17 Case 19-RC-4650 (not published in NLRB volumes)’, 
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Board and Notice to Show Cause why the General Counsel's Motion for Summary 
Judgaent should not be granted. On July 2, 1968, Reepratene filed a 
memorandum in Opposition to Motion for Summary Judgment. 
Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relatio’s Board has delegated 


its powers in connection with this case to a three-member panel, 


Ruling on the Motion for Summary Judgment ‘| 


In its opposition to the General Counsel's Motion for Summary 
| 


Judgment, Respondent admits its refusal to bargain with the certified 


bargaining representative of its employees, However, as an affirmative 


| 
defense, Respondent contends that an order requiring it to bargain 


with the complaining Union would infringe upon its stockholders" religious 
liberties and constitutional rights, By raising this argument, 

Respondent is raising no issues requiring a hearing, because Respondent's 
position was fully considered by the Regional Director in the representation 
er In that proceeding, the Regioazal Directs found Respondent's 
argument: to be lacking in merit. On April 10, 1968, Respondent filed 

with the Board a Request for Reveew of the Regional eee 8 Decision; 
such request was denied by the Board on April 23, 1968. 


In its attempt to obtain a hearing, Respondent is attempting 


to relitigate issues decided by the Board in the earlier representation 


proceeding. It is well established that, in the absence of newly discovered 


or previously unavailable evidence, a respondent is not entitled to 


relitigate in a Section 8(a)(5) proceeding issues which were or could have 
been raised in a related representation proceeding, Respondent's 


contention that the items described in its memorandum tn Opposition to the 


27 Decision and Direction of Election issued March 29, 1968, in Case 


19-RC-4650, 
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Motion for Summary Judgment constitute new and previously unavailable 
3/ 


evidence requiring a hearingits without merit. 

All material issues having been either decided by the Board or 
admitted in the answer to the complaint, there are no matters requiring a 
nearing before a Trial Examiner. Accordingly, the General Counsel's Motion 
for Summary Judgment is granted. On the basis of the record before it, the 
Zoarc makes the following: 

Findings of Fact 

I. The Business of Respondent 

Respondent, Cap Sante Vue, Inc., is a corporation engaged at 
Anacortes, Washington, in the operation of a proprietary nursing home. 


the year 1967, it had a gross volume of business in excess of $120,000; 


and during the same period, it had purchases of food and supplies from 


interstate commerce in an amount valued in excess of $5,000. 

Respondent is now, and has been at all times materia] herein, 
an employer engaged in commerce within the meaning of Section 2(6) and (7) 
of the Act. 

II. ‘The Labor Organization Involved 

The Union is a labor organization within the meaning of Section 


2(5) of the Act. 


37 Pittsburgh Plate Glass Company v. N.L.R.B., 313 U.S. 1465 The Sheffield 
= Corporation, 163 NLRB No. 34. 

In its Opposition to Motion for Summary Judgment, Respondent requests 
a hearing, contending that it has new evidence unavailable at the time of the 
representation hearing. Respondent has discovered that the religious beliefs 
of its stockholders would not preclude it from negotiating with members of a 
committee constituted solely of Respondent's employees s0 long as such 
committee does not represent an organization of employees other than 
Respondent's employees. Respondent still maintains, however, that it 
is precluded from bargaining with the complainant Union. We find that the 
offered evidence is in the nature of a further refinement of the same 
basic argument raised in the representation proceeding and presents nothing 
that has not been previously litigated and decided. 
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III, The Unfair Labor Practices 


, A. The Representation Proceeding 
1. The Unit 


At all times material herein, the following employees have constituted 


and now constitute a unit appropriate for purposes. of collective bargaining 


within the meaning of the Act: | 


All employees employed by Respondent at its 
Anacortes, Washington, nursing home, excluding 
office clerical employees, registered nurses, 
licensed practitioners, professional employees, 
confidential employees, guards, = supervisors 


as defined in the Act. 
| 


2. The Certification | 
on’ May 8, 1968, a majority of the employees in said unit, voting in 
a@ secret ballot election conducted under the supervision of the Regional 
Director for Region 19 of the National Labor Relations Board, designated 
the Union as their representative for the purposes of collective bargaining 
with Respondent, and on May 16, 1968, the Regional Director certified the 
Union as the exclusive bargaining representative of all the employees in 


said unit, and the Union continues to be such representative. 


‘ 


B. The Request to Bargain and Respondent's Refusal 

On on about May 17, 1968, the Union roquesced and continues to 
request that Respondent bargain collectively with it as the exclusive 
collectives bargaining representative of all the cotaes in the above- 
described unit. Commencing on or about May 20, 1968, Respondent refused, and 
continues to ain. to bargain collectively with the |Union as exclusive 
bargaining representative of the employees in said unit. 

Accordingly, we find that the Union was duly certified as the 
collectave-bargaining representative of Respondent's employees in the appropriat 


unit described above; that the Union at all times since May 16, 1968, has 
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been and now is the exclusive bargaining representative of all the employees 
in the aforesaid unit, within the meaning of Section 9(a) of the Act; and 

that Respondent has since May 20, 1968, refused to bargain collectively with 
the Union as the exclusive bargaining representative of its employees in the 


appropriate unit. By such refusal, Respondent has engaged in, and is engaging 


in, unfair labor practices within the meaning of Section 8(a)(5) and q@) of 


the Act. 

Iv. The Effect of the Unfair Labor Practices upon Commerce 

The acts of Respondent set forth in Section III, above, ‘occurring 
in connection with its operations as described in Section I, above, have a 
close, intimate, and substantial relation to trade, traffic, and commerce 
among the several States, and tend to lead to labor disputes burdening and 
obstructing commerce and the free flow of commerce. 

The Remedy 

Having found that Respondent has engaged in unfair labor practices 
within the meaning of Section 8(a)(5) and (1) of the Act, we shall order 
that it cease and desist therefrom and, upon request, bargain collectively 
with the Union as the exclusive representative of all employees in the 
appropriate unit, and, if an understanding is reached, embody such understanding 
in a signed agreement. 

Conclusions of Law 

1, Respondent is, and has been at all times material herein, en 
employer engaged in commerce within the meaning of Section 2(6) and (7) of the Ac 

2. The Union is a labor organization within the meaning of Section 
2(5) of the Act. 

3. All employees employed by Respondent at its Anacortes, Washington, 


nursing home, excluding office clerical employees, registered nurses, licensed 


| 
practitioners, professional employees, confidential employees, guards, and 


supervisors as defined in the Act, constitute a unit ‘appropriate for the’ 
purposes of collective bargaining within the meaning of Section 9(b) of the Act. 
4. Since May 16, 1968, the Union has been land now is the certified 

and exclusive representative of all employees in S80 RECO appropriate unit 
for the purposes of collective bargaining within the meaning of Section 9(a) 
of the Act. 

5. By refusing on or about May 20, 1968, and at all 
times thereafter, to bargain collectively with the Union as the exclusive 
bargaining representative of all the employees of Respondent in the 


aforesaid appropriate unit, Respondent has engaged jn |jand is engaging 


in unfair labor practices within the meaning of Section 8(a)(5) and (1) of 


| 
che Act. 
| 


6. By the aforesaid refusal to bargain, Respondent 
has interfered with, restrained, and coerced, and is interfering with, 
| 
restraining, and coercing its employees in the exercise of the rights 


guaranteed to them in Section 7 of the Act, and has thereby engaged in, 


and is engaging in, unfair labor practices within the meaning of Section 
| 
} 
| 
| 


7. The aforesaid unfair labor practices are unfair 
| 


8(a)(1) of the Act. 


| 
labor practices affecting commerce within the meaning of Section 2(6) 


and (7) of the Act. | 
| 


ORDER 


Pursuant to Section 10(c) of the National Ldbor Relations Act, 


as amended, the National Labor Relations Board hereby orders that 


Respondent, Cap Sante Vue, Inc., Anacortes, Washington, its officers, agents, 
| 
successors, and assigns, shall: 
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1. Cease and desist from: 
(2) Refusing to bargain collectively concerning rates of pay, 
wages, hours, and other terms and conditions of employment with Building 
Service Employees’ International Union, Local 120, affiliated with Service 


Employees’ Internetional Union, AFL-CIO, as the exclusive bargaining 


representative of its employees in the following appropriate unit: 


All employees employed by Respondent at its 
Anacortes, Washington, nursing home, excluding office 
clerical employees, registered nurses, licensed 
prectitioners, professional employees, confidential 
employees, guards, and supervisors as defined in 

the Act. 


{t} In = like or related manner interfering with, restraining, 
or coercing employees in the exercise of the rights guaranteed to them by 
Section 7 of the Act. 

2, Take the following affirmative actign which the Board finds 
will effectuate the policies of the Act: 
(a) Upon request, bargain with the above-named labor organization 
/as the exclusive representative of all employees in the aforesaid appropriate 
unit with respect to rates of pay, wages, hours, and other terms and conditions 
-of employment, and, if an understanding is reached, embody such understanding 
in a signed agreement. 

(b) Post at its Anacortes, Washington, place of business, 
copies of the attached notice marked sect Copies of said notice, 
on forms provided by the Regional Director for Region 19, shall, after 
being duly signed by Respondent's representative, be mosted by 


Respondent immediately upon receipt thereof, and be maintained by it for 


4&/ In the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words "a Decision 
and Order" the words "a Decree of the United States Court of Appeals 
Enforcing an Order." 


- a7 


’ 60 consecutive days thereafter, in conspicuous places , including all 


places where notices to employees are ‘customarily posted. Reasonable 
steps shall be taken by Respondent to insure that vita notices are not 
altered, defaced, or covered by any other material. 
(c) Notify said Regional Director for Region 19, in writing, 
within 10 days from the date of this Decision and Order, what steps 
Respondent has taken to comply herewith. | 


pated, Washington, D.c. AUG 15 1968 


| 
EEE 
John H,. Fanning, Member 


Howard Jenkins, Ire, Member 
. | 


Sam Zagoria, Member 


NATIONAL LABOR RELATIONS BOARD 


APPENDIX 
NOTICE TO ALL EMPLOYEES 


PURSUANT TO 


A DECISION AND ORDER 


of the National Labor Relations Board, and in order to effectuate the policies 
of the National Labor Relations Act, as amended, we hereby notify you that: 


WE| WILL NOT refuse to bargain collectively with 
BUILDING SERVICE EMPLOYEES’ INTERNATIONAL UNION, 
LOCAL 120, affiliated with SERVICE EMPLOYEES’ 
INTERNATIONAL UNION, AFL=CIO, as the exclusive 
representative of the employees in the bargaining 
unit described below. 


WE! WILL NOT in any like or related manner interfere 
with, restrain, or coerce our employees in the 
exercise of the rights guaranteed them by Section 7 
of the Act. 


WE WILL, upon request, bargain with the aboveenamed 
Union as the exclusive representative of all our 
employees. in the bargaining unit described below 
with respect to rates of pay, wages, hours, and 
other terms and conditions of employment, and if an 
understanding is reached, embody such understanding 
in a signed agreement. 


The bargaining unit is: 


All employees employed at our Anacortes, 
Washington, nursing home, excluding office 
clerical employees, registered nurses, 

licensed practitioners, professional employees, 
confidential employees, guards, and supervisors 
as defined in the Act. 


CAP SANTE VUE, INC 
(Employer) 


py ee eee een 
(Representative) (Title) 


———————— eee See 
This notice must remain posted for 60 consecutive days from the date 
of posting and must not be altered, defaced, or covered by any other material. 
Employees may communicate directly with the Board's Regional Office, 
327 Logan Building, 500 Union Street, Seattle, Washington 98101 Telephone 
583-4532, if they have any question concerning this notice or compliance 


with its provisions. 


UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


CAP SANTA VUE, INC., 

. ' Petitioner 
oe Vv. Petition) for Review 
*. ARES LABOR RELATIONS BOARD “IQAG5 / . 

Respondent ) | 


Cap Santa Vue, Inc., hereby petitions the Court for review of 
» the Decision and Order of the National Labor Relations Board (Case 19- 
CA-4038; 172 NLRB No. 176) granting the Board's (''General Counsel's") 
__ Motion for Summary Judgment and denying Petitioner's demand for 
‘ hearing at which to present newly discovered evidence, ‘and requiring 
Petitioner to cease and ease from melusing to bargain collectively, 


i entered on. ST 15, 1968, Se | 


IS uf 
'...” Paul D. HangSen 


-. Andersen, Hunter & Carlson 
- 601 First National Bank Bldg, 
-. Everett Washington 98201 


x s if i) c ; 
Boardman eta : 


7000 Carroll Avenue 
Takoma Park Maryland 20012 


919 Eighteenth St. N. W. 
- Washington D.C. 20006 
Attorneys for Petitioner 
| 
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FORM NLRB-46477 
(11.63) UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 


WILLIS CAMPBELL, JACK N. SMITH, and DARRYL STRUTHERS, a co-partnership 
d/b/a VALLEY MANOR CONVALESCENT CENTER 
Employer i/ 


and 


BUILDING SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 120, AFL-CIO 
- Petitioner 


DECISION AND DIRECTION OF ELECTION solidated2/ 


¢ 
Upon a paittion duly filed under Section 9(c) of the National Labor Relations Act, a/hearing was held before a hearin 
officer of the National Labor Relations Board. The hearing officer’s rulings made at the hearing are free from prejudicial 
error and are hereby affirmed. ; 

Pursuant to the provisions of Section 3(b) of the Act, the Board has delegated its powers in connection with this case 
to the undersigned Regional Director. 3/ 

Upon the entire record in this case} the Regional Director finds: : 

1. The Employer is engaged in commerce within the meaning of the Act and it will effectuate the purposes of the 
Act to assert jurisdiction herein, 4 

2. The labor organization(s) involved claim(s) to represent certain employees of the Employer./ 

3. A question affecting commerce exists concerning the representation of certain loyees of the Employer with- 
in the meaning of Section 9(c) (1) and Section 2(6) and( of the Act. = ee 

4. The following cmployces of the Employer constitute a unit appropriate for the purposes of collective bargaini 
within the meaning of Section 9(b) of the ‘Act: 6/ a oe : ere 


CASE NO. 19-RC-4647 


All employees employed by the Employer at its Mount Vernon, 
Washington, nursing home, excluding office clerical employees, 
registered nurses, licensed practical nurses, professional 
employees, confidential employees, guards, and supervisors 

as defined in the Act. 


DIRECTION OF ELECTION 


An election by secret ballot will be conducted by the undersigned Regional Director among the employees in the 
unit found appropriate at the time and place set forth in the notice of election to be issued subsequently, subject to the 
Board’s Rules and Regulations! Eligible to vote are those in the unit who were employed during the payroll period im- 
mediately preceding the date below, including employees who did not work during that period because they were ill, on 
vacation. or temporarily laid off. Also eligible are employecs engaged in an economic strike which commenced less than 
12 months before the election date and who retained their status as such during the eligibility period and their replace- 
ments. Those in the military scrvices of the United States may vote if they appear in person at the lis. Ineligible to vote © 
are employces who have quit or been discharged for cause since the designated payroll period and employces engaged in 
a strike who have been discharged for causc since the commencement thereof, and who have not been rehired or reinstated 
before the election date, and employecs engaged in an ggonomic strike which commenced more than 12 months before the 
election date and who have been permanently replaced eligible shall vote whether (or not) they desire to be rep- 
resented for collective-bargaining purposes te 


Building Service Employees International Union, Local 120, AFL-CIO. 


. THOMAS P. GRAHAM, JR. 


Regional Director, Region 19 


ND 
1/ The Euployer's nama appears as corrected et the hearing. 
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2/ The petition in the instant case and a petition filed in Cap Sante Vue, Inc., 
and Violet and Oscar E. Nelson d/b/a Barth Nursing Home, Case No. 19-RC-4650, 
were consolidated for hearing. In an Order issued in the latter case on February 28 


1968, the undersigned severed the two cases. 


3/ At the outset of the hearing, the Employer filed a written Motion to Dismiss 
wes potition. Ruling on this motion was reserved for the undersigned Regional 
Laver eevee, | 
Tho Employor'a motion allegon that a reprosentation hearing is the first step 
in a procedure leading to the enforcement of a bargaining order under Section 8(a) (5) 
and 8(d) of the Act, and that the entire procedure violates the Employer's rights 
as guaranteed it under Amendments One, Five, and Nine of the Constitution of the 
United States. With reference to the First Amendment, the Employer contends that 
the Act interferes with its right to freely exercise its religion--the Seventh 
Day Adventist faith. In support of this contention, the Employer made an offer 
of proof, which was rejected by the Hearing Officer, in which it sought to prove 
that the religious beliefs of the owners of the Employer prectares them from 
negotiating with, or signing a contract with, a labor organization. The Board 
has held heretofore that the First Amendment protection of religious freedom 
affords no defense to a charge of refusal to bargain under the Act. Western 
Meat Packers, Inc,, 148 NLRB 444, enforcement denied on other grounds, 350 F. 2d 
804, 60 LRRM 2101 (10th Cir. 1965); and ‘A. C. Rochat Company,_150 NLRB 1402, 1410. 
The Supreme Court of the United States has held that ". .|. /T/he freedom to act, 
even when the act is in accord with one's religious convictions, is not totally 
free from legislative restrictions," Cantwell v. Connecticut, 310 U. S. 296, at 
303; and that an individual cannot excuse his actions which are contrary to law 
merely because of his religious beliefs, since to excuse such action would be 
to make the professed doctrines of religious belief superior to the law of the 
land and, in effect, to permit every person to become a law unto himself, in 
which event, government could exist in name only. Re nolds v. United States, 
98 U. S. 145, 166-167. As was further pointed out by the Supreme Court in 
Braunfield v. Brown, 366 U. S. 599, the effect of a law ag bringing about an 
economic disedvantage to some religious sects and not to others because of the 
special practices of the various.religions is not an absolute test for determin- 
ing whether the law violates the constitutional guaranty of freedom of religion; 
{£ the governwent regulates conduct by a general law whose purpose and effect 
ie to advance the government's secular goals, the law is valid despite its small 
indirect burden on religious observance. 
In accordance with the above citations, the Employer's Motion to Dismiss, to 
the extent it rests upon the First Amendment, is hereby denied. 
The Employer's contention that the Act's procedures deny it due process under 
the Fifth Amendment is also without merit. Labor Board Cases, 301 U. S. 1, 
et seq. | 
The Employer's final contention reste upon the Ninth Amendment which states: 
"ghe enumeration in the Constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the People." The |Employer argues that 
among the rights retained by the people are the individual's right to pursue a 
lawful business, and to make lawful use of privately owned property, without the 
direction, control, coercion, restriction, interference, or compulsion from other 
persons or individuals. Such an argument ignores the fact that other individuals 
also have rights not enumerated in the Constitution. For|example: The right 
of employees to organize for mutual aid and protection is|"/A/ fundamental right. 
Employees have as clear a right to organize and select their representatives as 
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the /Employer/ has to organize its business and select its own officers and 
agents." N,L.R.B. v. Jones & Laughlin Steel, 301 U. S. 1, 33. 

It is clear from Jones & Laughlin Steel, supra, that the rights of employees 
as outlined under Section 7 of the Act, are not statutory rights, but fundamental 
rights, as much protected by the Ninth Amendment as the rights of the employer 
are protected by the Ninth Amendment. Section 7 merely sets down these funda- 
mental rights in statute form. As the Ninth Amendment applies equally to rights 
retained by both employers and employees, it cannot sustain the Employer's 


Motion to Dismiss. 
The Employer’s Motion to Dismiss is hereby denied in its entirety. 


4/ The Employer contends that the Board should not assert jurisdiction over its 
operations, However, the Employer is a partnership engaged in the operation of 
a@ proprietary nursing home at Mount Vernon, Washington, and it did a gross 
volume of buatnena lant year of $354,366.91. Thus, it moata tho Board's din- 
vrvottousry atandard for cha anaereion of juriadiction over propriotary nureing 


homes. Univorsity Nursing Homo, Inces 168 NLRB No. 53. ; 


Where a discretionary standard is based upon "gross volume of business," . 


there must also be legal jurisdiction. International Longshoremen & Warehousemen's 
Unicn et al. (Catalina Island Sightseeing Lines), 124 NIRB 813. In view of the 


parties* further stipulation that the Employer's purchases of goods from inter- 
state commerce amounted to $7,200 during the last yéar, and that tne Employer 
received $46,200 in Medicare payments under the Federal Medicare Act last year, 
I £ind that legal or statutory jurisdiction has been established in the instant 
case. Accordingly, the Employer meets both the discretionary standard and the 
legal standard, and it will effectuate the purposes of the Act to assert juris- 
diction herein. 


S/ The Employer declined to stipulate that the Petitioner is a labor organization 
within the meaning of the Act. Thereupon, the Petitioner's secretary-treasurer 
testified without contradiction that the Petitioner represents the employees of 
certain employers, in respect to wages, hours, and working conditions; that it 
accepts members and collects dues from its members; and that it signs collective 
bargaining contracts on behalf of its members. Upon these facts, I find that 

the Petitioner is a labor organization within the meaning of Section 2(5) of the 


Act.: Sabine Towing Company, Inc., 126 NIRB 61. 


6/ The unit is in accord with a stipulation of the parties. There appear to be 
approximately 45 members in the unit. : 


Z/ An election eligibility list, containing the names and addresses of all the 
eligible voters, must be filed by the Employer with the Regional Director within 
seven days of the date of this Decision and Direction of Election. The Regional 
Director shall make the list available to all parties to the election. In order 
to be timely filed, such list must be received in the Regional Office, 327 Logan 
Building, 500 Union Street, Seattle, Washington 98101, on or before March 8, 
1968. Under Board directives, no extension of time to file this list may be 
granted except in extraordinary circumstances, nor shall the filing of a request 
for review operate to stay the filing of such list. Failure to comply with this 
requirement shall ibe grounds for setting aside the election whenever proper 


objections are filed. Excelsior Underwear Inc,, 156 NLRB 1236. 
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[Caption Omitted in Printing] 
MOTION TO DISMISS 
Come now VALLEY MANOR CONVALESCENT CENTER, employer, 

and WILLIS CAMPBELL, DARYL STRUTHERS and JACK N. SMITH, 
owners (hereinafter collectively “movants") and move the 
National Labor Relations Board to enter its order dismiss- 
ing the petition filed herein. For proemcel for their motion 
your movants show: P 


The requested representation hearing is preliminary 
| 


to,.and the initial step in a program and proceeding to 


demand of movants the collective bargaining jand negotiation 
contemplated by sections 157, 158 (a) (5), 158 (d), 159, 
-and to invoke against movants the enforcement provisions of 
section 160 of Title 29, United States Code. The provisions 
of said sections and subsections of Title 29 of the United 
States Code, under the circumstances of this case and as 
here sought to be applied and enforced against the named 


employer and other movants as owners of the same are invalid 


and void because the said sections and subsections, separately 
| 


and/or collectively: 
1. Violate the free exercise of religion clause of 

the First Amendment to the Constitution of the United States 

and impair the rights and privileges of the movants thereunder 

in that they compel the employers and the movants to bargain 

and negotiate agreements with, and to execute a written con- 

tract with, a labor union contrary to the religious beliefs 


of each of the respective movants and in violation of their 


freedom under said clause to act in accordance with religious 


belief and their rights not to be required to do dny act that 
conflicts with religious beliefs; 
2. Violate the due process clause of the Fifth Amendment 


to the Constitution of the United States and impair the rights 


and privileges of the movants thereunder: 


(a) By depriving the movants of their rights to con- 
tinue to operate a business and obtain a livelihood in a mamer 
consonant with their religious beliefs, said business being in 
all respects otherwise lawful and duly licensed. 

(b) By depriving the movants of the efficient and 
effective use of -their property in continued pursuit of one 
of the fundamental purposes and objectives of their respec- 
tive lives and of their business, i. e., evangelism and promul- 
gation of the Gospel message. 

(c) By unjustifiably and invidiously discriminating 
against movants in unreasonably and arbitrarily restricting 
their right and privilege conconductira business in a manner 
that does not conflict with their religious beliefs; 

3, Violate the provisions of the Ninth Amendment to the 
Constitution of the United States and impair the rights and 
privileges of the movants thereunder in that they deny and 
disparage rights reserved in the people though not specifically 
enumerated in the Federal Constitution, being embraced within 
the inherent rights of the citizens of the United States 
and the blessings of liberty, including the citizen's right 
to pursue a lawful business and to make lawful use of his 


property without the direction, control, coercion, restriction, 
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interference or compulsion from other persons or individuals. 


Respectfully submitted, 


’ 


Anderson, Hunter & Carlson 


By 
Paul D. Hansen 


601 First National Bank Bldg. 
Everett, Washington 98201 
| 


William D. Donnelly 
919 Eighteenth Soe N.W. 
Washington D.C. 06 


Boardman Noland | 


7000 Carroll Avenue | 
Takoma Park, Maryland 20012 


Attorneys for Movants 


Crass oF Service 


This is a fast message 
unless its deferred char- f 
actet is Indicated by the WwW. P. MARSHALL R. W. McFALL 
Intetnational 


proper symbol, CHAIRMAN OF THE BOARD PACHOEny LT 1 cee Telegram 


(TX) GOVT PDB 3 EXTRA WUX WASHINGTON DC 25 1121A EST 
DONNELLY & GOLIN, ATTN WILLIAM D DONNELLY 
910 18 ST NW WASHINGTON Dc 
RE’ WILLIS CAMPBELL, JACK N SMITH & DARRYL STRUTHERS, A CO“PARTNERSHI 


P D/B/A VELLEY MANOR CONVALESCENT CENTER,. 19-RC-4647. IT IS 
HEREBY ORDERED THAT THE EMPLOYERS REQUEST FOR REVIEW OF THE 


REGIONAL DIRECTORS DECISION AND DIRECTION OF ELECTION BE, 
AND IT HEREBY IS DENIED AS IT REISES NO SUBSTANTIAL ISSUES 


WARRANTING REVIEW. BY DIRECTION OF THE BOARD 
HOWARD W KLEEB DEPUTY EXEC SECY NLRS 


(53). 


SF1201(R2-65) 


ee 


37 | 
UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


- 
Case No, 29726-4647 
| 


WILLIS CAMPBELL, JACK N. SMITH, and | aR See 
DARRYL STRUTHERS, a co-partnership d/b/a | Date issued___MARCH 28, 
VALLEY MANOR CONVALESCENT CENYER spe eee mae 
(Check dne): check either 
Employer — [_] Cortsent Agreement| or both): 


= [ Stipulation sory 


FN ge ene nn TS OBALAIIS ie oer dBi roctionti | aafea iMadieelet 
Petitioner [x] RD Deco 


UNION, LOCAL 120, AFL-CIO 


TALLY OF BALLOTS | 


The undersigned agent of the Regional Director certifies that the results of the tabulation of 
ballots cast in the election held in the above case, and concluded on the date indicated above, 


were as follows: C | 
+ Approximate number of eligible voters mee 


. Void ballots <a 


. Votes cast for PETITIONER 


. Votes cast for seceeenneseeesnneesereemmneseevnvereenapeeseceter=— 


Votes cast for ..n.esscccsscccnesccoeecenmeee, 


. Votes cast against participating labor organization(s) 
~ | 
| 


- Valid votes counted (sum of 3, 4, 5, and 6) enero 


ses Challenged #iballoty) niet ea ae See Te ah 


. Valid votes counted plus challenged ballots (sum of 7 and 8). 


Challenges are [not] _sufficient in number to affect the results of the election. 
- A majority of the valid votes counted plus challenged ballots (Item 9) has| not} 
been cast for: ; TIONER 


meow ie teense ee acne renee TT a 
For 6 Restenal Director 


/ 


The undersigned acted as authorized observers in the counting and febuleting of ballots indi- 
cated above. We hereby certify that the counting and tabulating were fairly and accurately done, 
that the secrecy of the ballots was maintained, and that the results were as indicated above. We 
also acknowledge service of this tally. 


HEARING OFFICER BENNETT: he bh hearing will be in order, 


Ls _ This is a formal hearing in the matter of Valley. Manor 
Convalescent center, eases No. 19-RC-NGHT, and Cap Sante Vue 
and Barth Nursing Home, Case No. 19-RC-650, before the Natioh- 
al Labor Riations Board, 

The Hearing Officer appearing for the National Labor 
Relations Board is Dale L. Bennett. 

W411 counsel please: state their appearances for the rece 
ord, 

For the Petitioner. 

MR. WESTGARD: M. K. Westgard, 3430 Three Hundred Twen= 
tieth Avenue, Southwest, Federal Way, Washington, appearing 
on behalf of Local 120, 

HEARING OFFICER: For the Employer. 

MR, HANSEN: Paul D. naneene 601 Seattle First National 
Bank Building, Everett, Washington, for the Employers , Valley 
Manor Convalescent Center, and Barth Nursing Home and Cap 
Sante Vue, Inc. 

MR. DONNELLY: William D, Donneily, 919 Eighteenth Street. 
Northwest, Washington, D, C., 20006, for the Employers, VRS) 
Manor Convalescent Center and Barth Nursing Home and Cap Santp 
Vue, Inc. 

MR, NOLAND: Boardman Noland, 7000 Carroll Avenue, Takoma 


Park, Maryland, for the Employers, Valley Manor Convalescent 


cs ees meee 


> 


nee Pa , 39 oo st tte . | 
Center, and Barth Nursing Home and Cap Sante Vue, Inc. 


*x** * 


HEARING OFFICER: At this time we will gonsider Case No. 
19-RC=H647, Valley Manor Convalescent Center. 

Are there any motions to intervene in these proceedings 
to be submitted to the Hearing Officer at this time? 

WR. HANSEN: If it please the Examiner, I have a motion 
42 ¢temies, which I will file at this time with the Examiner. 


Uraon ae rules we filed five copies of it. | 


We will not make oral argument in support of the motion. 


Do I understand you take the motion under due advise~- 
ment? 

HEARING OFFICER: Yes, I will reserve the motion for 
the Regional Director to decide. | 

MR, WESTGARD: I would like the record to show that the 


Petitioner opposes the motion. 
*** * 
(Witness excused, 


MR, HANSEN: May I state for the record, Mr, Examiner, 
that I am representing people who are nenbers of the Seven 
Day Adventist faith, and they have a religious conviction and 
religious belief against signing an agreement or negotiat- 
ing with a labor union. . 

I would like to at this time call the owners of the 
nursing home together with their spirital advisor and to pre- 


sent their testimony. 
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Previous correspondence with the Board, Mr. Examiner, 


has indicated that. this was not. considered relevant testi- 
mony at this time, and I would be able to make this informa- 
tion available to the Board on an offer of proof only. 

Do I presume that there will be an objection to rele- 
vancy? 

MR, WESTGARD: Yes, we would object. 


MR. HANSEN: Under those circumstances, why don't I 


make my offer of proof, I will make it quickly and we can 


gO to the next case, , 
Would you mind swearing Mr. Smith and Mr. Adams, 
HEARING OFFICER: Will you gentlemen step forward, 
please, a 
ee JACK N. SMITH 
? and ms 
MELVIN ADAMS 
were called as witnesses by and on behalf of the Employer and, 
having been first duly sworn, were examined and testified as 


follows: 


MR, WESTGARD: Mr. Examiner, before we take any testi- 
mony on this issue, I would like to formally, for the record, 
object to any testimony coming in on this issue, because the 
only purpose of which the hearing was held and the only mat- 
ter that the National Labor Relations Board and Regional 


Office and your position can become involved is whether or not 
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/ commerce test has been satisfied.to bring this Employer 


. 
into the jurisdiction of the National Labor Relations Act, 
I would like to cite to the Examiner the case of the 


Western Meat Packers, Inc., and Amalgamated Meat Cutters 


and Butchers Workmen of America, Local Union No. 634, AFL- 
CIO, it is recorded tn 148 NLRB, No. 52. Factually that case 
is very similar to the one at hand. The Employer was at all 
times willing to orally. negotiate, but refused to enter into 
a written contract on the grounds that his religious convic- 
tions prevented him from cafes 5. 
That matter went before the National Labor Relations 
Board, and appealed, and they held it to be irreiigious, that 
their refusal to comply with the statutory obligation, that 
it bargained in good faith, cannot be justified by reliance op 
religious scruples, 
That case was affirmed in the case of A. C. Rochat Come 


pany and E, R, Beeler, Director of Organization, Region III, 


Sheet Metal Workers International Association, AFL-CIO, in 
~ te 


150 NLRB No. 131. 


| 
I, therefore, would object, not only to the relevancy, \ 
but even to the offer of DEOee | 
HEARING OFFICER: Your objection to the relevancy is 
sustained, and I will reserve ruling for a while on the offers 
of proof, as I cannot rule on the offer of proof until I hear 


it. 


You may continue, ae 

MR, HANSEN: Mr. Examiner, Darry} Struthers, who has been 
sworn, if permitted to testify would state as follows: That 
he is Darryl; Struthers, whose address is 1809 South Roun eane es 
Mt. extn, Washington, That he is one of three partners, 

. members of the 

all of whom are practicing/Seventh Day Adventist Church, 
who own the Valley Manor Convélescent Center. That he was 
born and raised in the Seventh Day Adventist Faith and has 
been a member all of his adult life, 

That as a member of the Seventh Day Adventist Church 
he has a religious and constientious objection to negotiating 


with a labor union for the purpose of signing an agreement 


with that union, which agreement would govern his relation- 


ship with his employees, The religious and consvtientious obje 


tion is a part of the instruction and belief of the Seventh 
Day Adventist Church, That he, Darryl Struthers, personally 
embraces the church teachings and beliefs, and in this re- 
spect the church teachings form a part of his religious faith 
Mr, Examiner, Jack N, smith, if permitted to testify, : 
would state as follows: That he is Jack N, Smith, whose ad- 
dress is Route 1, Box 2646 Fall City, Washington. That he is 
one of the three partners, all of whom are practicing members 
of the Seventh Day Adventist Church, who own the Valley Manor 


Convalescent Center. That he was born and raised in the 


Seventh Day Adventist Faith, and has been a member all of his 


adult life. | 
Mr. Smith has been sworn in this proceeding. 
He would so further state that as a member of the Seventi) 
Day Adventist Church he has a religious Ane 
objection to negotlating with a labor union for the purpose 
of signing an agreement with that union, which agreement 
would govern his relationship with his erraoyecse The reli- 
gious and conscientious objection is a part of the instruction 
and belief of the Seventh Day Adventist Church, That he, 
Jack N, Smith, personally embraces the church teachings and 
beliefs, and in this respect the church teachings form a 
part of his religious faith, 
Mr, Baminer, Melvin Adams, who has Neeniienoras would 
testify if permitted to, would state as follows: That he is 
Melvin Adams, that his address is 7810 Carroll Avenue, Takoma 
Park, Maryland, That he is the Associate Director of the 
Religious Liberty Department of the General Conference of the 
Seventh Day Adventist Church, the governing body of the 
church, and is also the head of the labor relations department 
of the General Conference of the Seventh Day Adventist Church} 
and has held said offices for the last nine |years. 


That prior to the assumption of the aforesaid duties, 


| 
he was a pastor of Seventh Day Adventist Churches in the states 


of California, Nevada and Utah for a period of 16 years, and 


was a Feligious Liberty Director of the Southeastern Cali- 
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fornia Conference for a period of two years prior to assume 


ing his present duties, That he is qualified and is specifi- 
cally authorized by the General Conference to. state the posi- 
tion and teachings of the Seventh Day Adventist Church with 
respect to a member of the church's relationship to Orguntaed 
labor unions. 

That in stating the position and teachings of the church, 
Mr, Adams would state as follows: 

The position and teaching of the Seventh Day Adventist 
Church is that its members should not have anything to do with 
Labor unions. The reason & practicing Sventh Day Adventist 
employer cannot enter into a contract or negotiate towards a 
contract with labor unions are several, and may be summarized 
as follows: 

(1) The practicing Seventh Day Adventist employer 
cannot be bound to an organization which uses, or as a matter 
of long practiced policy feels free to use, methods which the 
employer as a member of the Seventh Day Adventist Church has 


religious convictions against. This position and teaching 


xs based on practices as a matter of policy conduct which forc 
or may force him to break the law of God, which commands that 
he must "Love his neighbor as himself", Said position and 
teaching is based on Mathew, Chapter 19, Verses 16 and 17; 
Ecclesiastes, Chapter 12, Verse 13. | , 


(2) Practicing Seventh Day Adventist employers con- 
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scientiously support the instruction of the Second Corrin- 


thiana, Chapter 6, Verse 14, which tells them that they 


| 
should not be unequally yoked together with unbelievers. 


(3) The practicing Seventh Day Adventist employer can- 
| . 


not enter into a contract that would in any way impair his 
| 


freedom to select and so position erployees as to best achieve 


his supreme objective in life, to bear witness to the love 


of God, and salvation to all men, This position is founded 


on Matthew, Chapter 28, Verses 19 and 20. 


(4) The practicing Seventh Day Adventist employex has 
a moral obligation to deal justly with his employees unham- 
pered by union contracts that may violate ‘ida conscientious 


purpose to do 80. 


So ends the Employer's offer of proof, | 


I will ask Mr, Struthers, if he had been permitted to 


so testify-- 


Would you have so testified? | 
| 


MR. STRUTHERS: Yes, 
HEARING OFFICER: Mr. Smith, hadyou been permitted to 


flo testify, would you have so testified? 


WITNESS SMITH: Yes, 


HEARING OFFICER: Mr, Adams, if you had so been permittees 


would you have so testified? 


WITNESS ADAMS: Yes. 


MR. HANSEN: This ends the ~mployer's offer of proof. 

This employer has nothing further. | 

MR. WESTGARD: I move again to strike the offer. It has 
been held the material is irrelevant, and I think on the offer 
of proof it is quite clear it has no bearing in this piace 

HEARING OFFICER: The objection to the offer of proof is 
sustained. 

——__—. * 

HEARING OFFICER: We will now proceed to the second part 
of the consolidated hearing this morning, the matter een as 
Cap Sante Vue and Barth Nursing Home, Case No. 19-RC-4650. 

I note that the counsel will be the same as for the Employers 
in the last matter, and the same for the labor organization. 


MR. HANSEN: So agreed. 


MR. WESTGARD: Right. 


x* * 


MR. HANSEN: May the record show that the kmployer at 
this time files a motion to dismiss having served the Examiner 
with five original copies and the Petitioner's attorney with 
one. I presume the Examiner will reserve ruling on the same 
as he did the previous one. 

HEARING OFFICER: Right. 

At this time the Hearing Officer reserves ruling on the 
‘motion and reserves it for the Regional Director. 


Very well, we will proceed. 


xk * 
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VIOLET NELSON 


DIRECT EXAMINATION 
Q. (By Hearing Officer) Will you please | 
for the record. 
Violet Nelson. 
And your address? 


1407 Fifth Street, Anacortes. 


Anacortes, Washington? 
Yes. 
Mrs. Nelson, could you tell us who Used - 


My husband. 


* ek 
A. Cap Sante Vue Convalescent Center. 
also. 


Q. It is in Anacortes. And do you know, is C= 


Center in Anacortes, Washington, run by a corpore 


A. Yes. 


Q@. Do you know the name of that corpors*#| 


A. Cap Sante Vue, Inc. 
Q. Are you @ stockholder in a corporstio:) sow as 
Sante Vue, Inc.? 
A. Yes, I am. 

Is it a Washington corporation? 

Yes. 


Is it a proprietary corporation that ip osing xun for a 
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A. I will nave to say yes to that, even though there is very 
little profit. 
Q. Who are the stockholders of Cap S2nte Vue, Inc.? 
A. Oscar Nelson, Violet Nelson, Gene Settlemeier, Caroline 
Settlemeier. 
Q. Is Oscar Nelson the seme Oscar Nelson who is a part owner 
of Barth Nursing Home? 
A. veer . 
Q. Is Oscer Nelson, the stockholder of Cap Sante Vue, Inc., 
your husband? 
A. Yes, he is. 
~Q. Is there any relationship between Oscar and Viclet Nelson 
to Gene Settlemeier, family relatiohship? 
Gene Settlemeier is my son-in-law. 
That would make Caroline Settlemeier your daughter? 
Rignt. 
Do you know wnat the distribution of share ownership is 
in Cap Sante Vue, Inc.? 
A. Yes. 
Q. What is that distribution? Who owns what percentase of 
shares? 
A. Mr. Nelson and I owm half of them and Gene and Caroline 


own half of them. 
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MR. HANSEN: At this time, Mr. Exeminez, {I would like to 
again present the seme religious testimony that I presented in 
the previous hearing and I would presume with the same obdjec- 
| 
tion the same ruling would be made. 


MR. WESTGARD: The same objection wid be made. 


MR. HANSEN: I will make my offer of proof and we will gc 


on, if that is all right. 


HEARING OFFICER: Fine. 
‘MR. HANSEN: Would it make it easier tf we 

the seme thing except the names, change nee 3Y 

I could go through and read the whole thing! 
MR. WESTGARD: “You want to make the ake orfer you mede 


in the previous cases. I would have to object. If my objec- 
tion will be copied verbatim. 

I would like to formally, for the recoxd, object to any 
testimony coming in on this issue, because the only purpose 
of which the hearing was held and the only matter that the 
National Labor Relations Board and Regional office and your 
position can become involved is whether or not the commerce 
test has been satisfied to bring this Employer into the juris- 
diction of the National Labor Relations Act i 

I would like to cite to the Examiner the case of the West} 


, | 5 
ern Meat Packers, Inc., and Amalgamated Meat Cutters and 
ie 
Butchers Workmen of ymerica, Local Union No, 634, AFL-CIO, it 


is recorded in 148 NIRB, No. 52. Factually that case is very 
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similar to the one at hand. “She Employer was at all times wil}- 
ing to orally negotiate, but refused to enter into a written 
contract on the grounds that his religious convictions pre- 
vented him from doing so. 

That matter went before the National Tabor Relations Board. 
and appealed, and they leld it to be irreligious, that their 
refusal to comply with the statutory obligation, that it bar- 
gained in good faith, cannot be justified by reliance on re- 
ligious scruples. 

That case was affirmed in the case of A. C. Rocnat Com- 
pany end E.R. Beeler, Director of Organization, Region III, 
Sheet Metal! Workers International Association, AFL-CIO, in 150 
NLRB No. 131. 

I, therefore, would object, not only to the relevancy, 
but even to the effer of proof. 

Whereupon 
VIOLET NELSON 
and 


MELVIN ADAMS 


were recalled ag a witness by and on behalf of Employers, hav- 


ing been previously sworn, were examined and testified further 


as follows: 


MR. HANSEN: Let me read the statement to get the address 
Mr. Eugene Settlemeter, if permitted to testify; would 


state as follovs: That his name is Eugene Settlemeier, whose 
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address is 1305 Ninth Street, Anacortes, Washington. Theat he 
| 


is one of four owners of Cap Sante Vue and Barth Nursing Homes 


all of whom are of the Seventh Day Adventist) Feith. 


he has been born and raised in the Seventh Day Adventist feith 


That 


and has been a member all of his adult life, 


That as a member of the Seventh Day Adventist 
has a religious and conscientious objection Fo negotiating 


| 
with a labor union for the purpose of signing an agreement with 


that union, which agreement would govern fie teenlertionaney 
with his employees. ‘The religious and conset pLous odje 

is a part of the instruction and belief of the Seventh Day 
Adventist Church. ‘That he, Eugene Settlemeier, personally 
embraces the church teachings and beliefs, and in this re- 
spect the church teachings form a part of his religious faith. 

Mrs. Nelson's would be, then, exactly the same except 
the first two sentences which would read eas fotlows: 

Mrs. Violet Nelson, if permitted to testity, would state 
as follows: That her name is Violet Nelson, whose address is 
1407 Fifth Street, Anacortes, Washington. she is one of four 
owners of Cap Sante Vue Nursing Home and along with her hus- 
band is an owner of Barth Nursing Home, ail 2: waom are 
practicing members of the Seventh Day Adventist faith. She 


has been raised in the Seventh Day Adventist faith since her 


| 
| 
seventh birthday, and has been a member all of her adult lite 
| 
| 
| 
| 
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Tat as a member of the Seventh Day Adventist Church 
she has a religious and conscientious objection to negotiating 
with a labor union for the purpose of signing an agreement 
with that union, which agreement would govern his relationshi 
with his employees. The rekigious and conscientious objectio 
is a part of the instruction and belief of the Seventh Day 


Adventist Church. That she, Violet Nelson, personally 


embraces the church teachings and beliefs, end in this respect 
the church teachings form 4 part of her religious faith. 

I have one more, Mr. Melvin Adams. 

HEARING OFFICER: Continue please, Mr. Hansen. 

MR, HANSEN: Melvin Adams, if permitted to testify, woulla 
state as follows: That he is Melvin Adams, that his address 
4s 7810 Carroll Avenue, Takoma Park, Maryland... That he is the 
Associate Director of the Religious Liberty Department of 
the General Conference of the Seventh Day Adventist Church, 
the governing body of the church, and is also the head of the 


labor relations department of the General Conference of the 


Seventh Day Adventist Church, and has held said offices for the 


last nine years. 

That prior to the assumption of the aforesaid duties, 
he was a pastor of Seventh Day Adventist Churches in the 
states of California, Nevada and Utah for a period of 16 


years, and was a Religious Liberty Director of the South- 
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eastern California Conference for a period of two years prior 


to assuming his present duties, That he is qualified and is 
specifically authorized to the General Conference to state the 
position and teachings of the Seventh Day Agventist Church 
with respect to a member of the church's relationship to organ- 
ized labor unions. 
fhat in stating the position and teachings of the church, 


Mr. Adams would state as follows: 


The position and teaching of the Seventa Day Adventist 
| 


Church is that its members should not hze anything to do with 
| 
labor unions. The reason a practicing Seventh Day Adventist 


employer cannot enter into a contract or negotiate towards a 
| 


contract with labor unions are several, and may be summarized 


as follows: | 


(1) he practicing Seventh Day Adventist employer can- 
not be bound to an organization which uses, or as a matter 
of long practiced policy feels free to use, methods which the 
employer as a member of the Seventh Day Adventist Church 
has religious convictions against. This position and teach- 
ing is based on practices as a matter of policy conduct which 
force or may force him to break the law of Goa, which con 
mands that he must "Love his neighbor as himself", Said posi 
tion and teaching 4s based on Matthew, Chapter 19, Verses 16 


and 17; Ecclesiastes, Chapter 12, Verse 13, 
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(2) Practicing Seventh bay Adventist employers con- . 
scientiously support the instruction of the Second Corrinthiehs, 
Chapter 6, Verse 14, which tells them that they should not be 
unequally yoked together with unbelievers, 

(3) The practicing Seventh Day Adventist employer can- 
not enter into a contract that would in any way impair his 
freedom to select and so position empl6yees as to best achieve 
his supreme objective in life,to bear witness to the love of 
God and salvation to all men, This position is fonmded on 
Matthew, Chapter 28, Verses 19 and 20. 

(4) The practicing Seventh Day Adventist employer has 
a moral obligation to deal justly with his employees unhan- 
pered by union contracts that may violate his conscientious 
purpose to do so. ; 

HEARING CFFICER: Then Mr. Adams would be identical. 

MR. HANSEN: Mr. Settlemeier, if permitted to testify, 
would you so testify? 

WITNESS SETTLEMEIER: I would. ; 

MR. HANSEN: Mrs. Nelson, if permitted to testify, would 
‘you so testify? 


WITNESS NELSON: TI would. 


“MR. HANSEN: Mr. Adams, if you were so permitted to tes- 


tify, would you so testify? 


WITNESS ADAMS: I would. 
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MR. WESTGARD: The same objection is mage in this case, 


| 
-would.be identical to the Valley Menor Convalescent Center 
| 


case. 


: : ise 
HEARING OFFICER: As would be the ruiing of the Hearings 


officer. 


* * 


MR. WESTGARD: I have nothing further.) 
| 
HEARING OFFICER: I have nothing further 
(Witness Settlemeier excisedi} 


MR. HANSEN: My stipulation, or my offer of proof is in- 


* * * 


AVAILABLE 


! bound volume 


56 
[Caption Omitted in Printing] 


COMPLAINT AND NOTICE OF HEARING 

It having been charged by Building Service Employees’ International 
Union, Local 120, AFL-CIO (herein called the Union) that Willis Campbell, 
Jack N. Smith, and Darryl Struthers, a co-partnership d/b/a Valley Manor 
Convalescent Center (herein called Respondents) have engaged in, and are 
engaging in, certain unfair labor practices affecting commerce as set forth 
and defined in the National Labor Relations Act, as amended, 29 U.S.C. Sec. 
151 et seq., herein called the Act, the General Counsel of the National Labor 
Relations Board, on behalf of said Board, by the ateretenes Acting Regional 
Director for Region 19, acting pursuant to Section 10(b) of the Act and Sec- 
tion 102.15 of the Board's Rules and Regulations, Series 8, as amended, hereby 


issues this Complaint and Notice of Hearing, and alleges: 


1. The charge herein was filed on April 23, 1968, and a copy thereof 
te 


was served on Respondents by registered mail on or about that same date, 

2. Respondents are engaged at Mount Vernon, Washington, in the 
operation of a proprietary nursing home and during their last business year, 
had a gross volume of business in excess of $350,000; and during the sane 
period, had purchases of goods from interstate commerce amounting to $7,200.00 
and received $46,200 in medicare payments under the Federal Medicare Act. 

3. Respondents are, and have been at all times material herein, an 
employer within the meaning of Section 2(2) of the Act, engaged in commerce 
‘within the meaning of Section 2(6) and (7) of the Act. 

4. The Union is, and has been at al] times material herein, a 
-labor organization within the meaning of Section 2(5) of the Act. 

5. On April 5, 1968, in Case No. 19-RC-4647, the then Regional 
Licector of Region 19 of the Board certified the Union as the exclusive 

. collective-bargaining representative of Respondents" employees in the follow- 


ing bargaining unit: 
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All employees employed by Respondents at their Mount Vernon, 
Washington, nursing home, excluding office clerical employees, 
. registered nurses, licensed practical nurses, professional 
employees, confidential employees, guards, and supervisors 
as defined in the Act. : 


26. The bargaining unit described in paragraph 5! above has been at 
all times material herein an appropriate unit for the purpbses of collective 
bargaining within the meaning of Section 9(b) of the Act. 

7. The Union has been at all times material herein the duly 
certified exclusive representative for purposes of collecrive bargaining of 


all the employees in the unit described in paragraph 5 within the meaning of 


Section 9(a) and 9(c)(1) of the Act. 
. 8. On or about April 10, 1968, the Union, by registered msil, made 
‘a demand upon Respondents to meet and engage in collective-bargsining 
negotiations with respect to the ere lovecs in the bargaining uniz described 
above in paragraph 5; again, on April 22, 1968, having received no reply to 


its written demand for negotiations, the Union made another demand of 
Respondents by telephone. 


9. Darryl Struthers, a partner, acting for Respdndeats, replied 
. | 
| 


to the telephonic demand referred to in paragraph 8 above, |by stating Respond- 


ents' refusal to meet and bargain as requested and stating |further that it 
was Respondents' intention not to sign any collective-bargsining agreement 


| 

with the Union in the certified unit. 
10. By their acts and conduct described in paragraph ¥ above, 

Respondents have refused, and are refusing, to bargain collectively with the 


| 
duly-certified exclusive representative of their employees, 


and thereby did 

engage in, and are engaging in, unfair labor practices within the meaning of 
Section 8(a)(5) of the Act; and by the same conduct, Respomtents have inter- 
fered with, restrained, and Cooneae their employees in the jexarcise of their 


rights guaranteed in Section 7 of the Act and thereby did engage in, and are 
i | 


w engaging in, unfair labor practices within the meaning df Section 8(a) (2) 


of the Act. 
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11. The acts and conduct of Respondents, described in paragraph 


9 above, occurring in conaection with the operations of Respondents described 
in paragraph 3 above, have a close, intimate, and substantial relation to 
trade, traffic, and commerce among the several states of the United States, 
and have led and tend to lead to labor disputes endanins and obstructing 
commerce and the! free flow of commerce, and constitute unfair labor practices 
affecting commerce within the meaning of Section 8(a)(1) and (5), and Sec- 
tion 2(6) and (7) of the Act. 

PLEASE TAKE NOTICE that on the 4th day of June, 1968, at 10 a.m. 
(PDT), in Room 323, Logan Building, 500 Union eereece Seattle, Washington, 

a hearing will be conducted before a duly designated Trial Examiner of the 
National Labor Relations Board on. the allegations set forth in the above 
complaint, at which time and place you will have the right to appear in 
person, or otherwise, and give testimony. Form NLRB-4668, Statenent of 

’ Standard Procedures in Formal Hearings Held Before the National Labor 
Relations Board in Unfair Labor Practice Cases, is attached. 

YOU ARE FURTHER NOTIFIED that, pursuant to Section 102.20 and 102.21 
of the Board's Rules and Regulations, Respondents shall file with the Acting 
Regional Director for Region 19, acting in this matter as agent of the 
National Labor Relations Board, an original and four copies of an answer to 
the above complaint within 10 days from the service thereof, and that unless 
Respondents do so, all of the allegations in the complaint shall be deemed to 
be admitted to be true and may be so found by the Board. 


Dated at Seattle, Washington, this 10th day of May, 1968, 


PATRICK H. WALKER 


ne eI Ua -v pupepupenguannens 
Patrick H. Walker, Acting Regional Director 
National Labor Relations Board, Region 19 

327 Logan Building, 500 Union Street 

Seattle, Washington 98101 . 
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{ Caption Omitted in Printing] 
ANSWER TO COMPLAINT 
COMES NOW WILLIS CAMPBELL, JACK 3. SSlii, and DARKYL 
| 
STRUTHERS, 3 co-partnersiip 2/b/a VALLEY MERNOx CONVALESCENT CERTER, 
| 
and in enswer to the corplaint and notice of hearir.: 
entitled cause, dated the i0th cay of May, 1964,) unit, deny anu 
allege as fcllcws: 
I 


d> 


| 
nhe 
ay, 

{ 

| 

| 

| 

| 

| 

| 

i 

| 

| 
i 

| 


Answering paragraphs (1), (2), (3). 
(7), and. (8), the Respondents admit the cume. 
| 
iI 


Answering paragraph (9) of said cempieint, the 


Res-onaents admit the same, but further allege that sald 
kesponcent, DARRYL STRUTHERS further stated that! to sign a 
collective berguining agreement with the above bis 
would be a violation of his anc the other Resvcnkien 
beliefs and ccnstitutional rights. 
TtiIr 


Answering peragraph (10) of said cexylaint, the 


Kespendents admit thet they have refused anc are 


+ a ee 
LEIS sng 


bargain collectively with the complainant lator unica, iit 


that they @id anc are engaging in an unfair haba 


interfered with, restrained and coerced their exp: 
exercise of their rights guaranteed by said Act. 


Iv 


? 


Answering paragraph (11) of the said complaint,- 


Respondents deny the sane. 
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APFIRMATIVS DEPENSE 


COMES NOW the above named Respondents, and as an 

affirmative defenso, state as follows: 
I 

That all of the respondents one members of the Seventh 
Day Adveatist Church, and their church has instructed them that 
it is against the teachings of the church to associate with labor 
unions, Buch as the complainant in this case, and particularly to 
enter into a contract with such labor unicns, as an employer, and 
each of said Respondents conscientiously believe the teachings 
of the church and have a personal religious conviction that to 
enter into a contract with such a labor union would be a violation 
of the beliefs and teachings of the church ang their personal 
religious convictions. Phat their rights to refuse to enter into 
negotiations or a contract with such a labor union are based on 
(1), the Pirst Anendment to the Constitution of the United States 
of America, because to grant the relief sought in the complaint 
would violate the free exercise that the religious clause of 
said First Amendment provides and impair the rights and 
privileges of the Respondents hereunder in that if said rolief 
reguestea in the complaint were granted,the employer and the 
indivicual partners would be compelled to bargain and negotiate 
agreements, and to execute a written contract, with such a labor 
union contrary to the religious belief of each of the partners 
and employer; (2), the Pifth Amendment to the Constitution of 
the United Stetcs in that to grant the relief requested in 


said complaint would deprive the Respondents ’of their rights 
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to continue to operate a business in a manner ao nt with 


their religious beliefs and would Geprive the Respondents of 
the efficient and effective use of their property fn puxsuit 
of one of the fundamental purposes of their Lives and businesz, 
in other words, evangelism and promulgation 62 
message and would unjustifiably and indivicion 


against respondents in unreasonably anc. arbhtrari 


their right and privilege to operate a bus eas 

Goes not conflict with their religious ae 

Amendment. in that to grant the relief scught by she Complaint 
would violate and impair the rights and privi doges of the 
Respondents in that the relief asked for aan deny 

the Respondents rights implicit in the concea € duc precess 
though not specifically onumerated in the aes of the 
first eight amendments to the United Stetes cer astitution, 
including the citizen's right to pursue a dewiui Luginese 


to make lawful use of his property without marcccicns control, 
% | 


coercion, restriction, interference cr compulsion by other 


persons or individuals. 


WHEPEFORE, having fully answered the Compleint, the 


PATED this Gay of May, 19% 


Respondents request that the same be dismiss a 
| 


iL ane ne nemnne tate ean 


“PAUL D. BBRSEN 
Attorney for Rebs sondents 
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UNITED STATES OF AMERICA . 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


WILLIS CAMPBELL, JACK N. SMITH and 
DARRYL STRUTHERS, a co-partnership 
d/b/a VALLEY MANOR CONVALESCENT CENTER 
and Case No. 19-CA=-3998 
BUILDING SERVICE EMPLOYEES INTERNATIONAL 
UNION, LOCAL 120, AFL-CIO 


MOTION FOR SUMMARY JUDGMENT 
The undersigned Counsel for the General Counsel hereby petition 
the Board to exercise its powers under Section 102.50 of the Rules and 
Regulations of the National Labor Relations Board, Series 8, as amended, 
to transfer this proceeding to the Board in order to avoid unnecessary 
costs and delay and to effectuate the purposes of the Act and to issue 


an Order to Show Cause why Respondents should not be found to have committed 


the unfair labor practices alleged in the attached Complaint for the 


reasons set forth in the attached Memorandum in Support of Motion for 


Summary Judgment. 
COUNSEL FOR THE GENERAL COUNSEL 


EUGENE R. NIELSON 
Eugene R. Nielson 


JAMES M. KENNEDY 
I 
James M. Kennedy, Attorneys 
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DECISION AND ORDER 
Upon a charge filed by Building Service Employees International 
Union, Local 120, affiliated with Service Employees ' cueernee tional Union, 
AFL-CIO, herein called the Union, the General Counsel for, the National Labor 
Relations Board, by the Regional Director for Region 19, iss ved 2 complaint 
dated May 10, 1968, against Willis Campbell,-Jack N. indies and Darryl Struthers, 


a co-partnership d/b/a Valley Manor Convalescent Center, herein called the 


Respondents, alleging that the Respondents have engaged ilo and are ensseine in, 


unfair labor practices within the meaning of Section 8¢a) (5) and (1) anal 


| 
Section 2(6) and (7) of the National Labor Relations Act | as enenaese Copies 
of the charge and of the complaint and notice of hearing |were duly served 


vpon the Respondents and the Union. 


With respect to the unfair labor practices, thé complaint alleges, 


in substance, that on April ae A ‘the i Union was duly certified as the 


exclusive bargaining representative “of the Respondents ' enployees in the unit 


found appropriate, and that since on or about April 22, 1968, the Respondents 
have refused and are refusing to eco e and bargain with the Union as_ 

| 
such exclusive bargaining erro although the Union has requested 


them to do so. On May 17, 1968, the Respondents filed cheix anawer, admitting 


in part, and denying in part, the allegations of the complaint, presenting 
| 


an affirmative defense, and requesting that the complainc be dismissed. 
| 


On May 31, 1968, the General Counsel filed with che Board a Motion 
| 
for Summary Judgment and a memorandum in support thereof, submitting that chs 
| 
Respondents‘ answer raises no substantial issue as to an material fact and 


moving that the proceeding be transferred to the Board, Thereafter, on June 3 


hea 

| 

| 

| : | 
1/ Case 19-RC-4647 (not published in NLRB volumes). : 
| 

| 

| 
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1968, the poets issued an Order nigaste tng Proceeding to the Board and Notice 
to Show Cause why the General Counsel's Motion for Summary Judgment should not 
be granted. On June 5, 1968, the Respondents filed a Motion to Consolidate 
the instant case with Case 19-CA-4038. zs On June 17, 1968, the Respondents 
filed a memorandum in Opposition to Motion for Summary Judgment. 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as;amended, the National Labor Relations Board has delegated 
its powers in connection with this case’ to a three-member panel. | 

Rulings on the Motion for Summary Judgment. 

In their opposition to the General Counsel's Motion for Summary 
Judgment , the Respondents admit their refusal to bargain with the certified 
bargaining representative of their employees, However, as an affirmative 
defense, the Respondents contend that an order requiring them to bargain with .- 
the complaining Union would infringe upon their religious liberties and consti-~ 
tutional rights. (Byzaising this argument, the Respondents are raising no issue 
requiring a hearing, because the Respondents’ position Sk fully considered by 


the Regional Director in the representation proceeding. In that proceeding, the 


Regional Director found the Respondent's ‘argument to be lacking in merit. On 


March .15, 1968, the Respondents filed with the Board 4 Request for Review of the 


Regional Director's Decision; such request was denied by the Board on March 25, 1964 
In their attempt to obtain a hearing, the Respondents are attempting to 

relitigate issues decided by the Board in the earlier representation proceeding. 

[t is well established vhat, in the absence of newly discovered or oefercis 

unavailable evidence, a respondent is not entitled to relitigate in a 


Section 8(a)(5) proceeding issues which were or could have been raised in 


2/ The Respondents’ Motion to Consolidate is hereby denied. 
3/. Decision and Direction of Blection issued March 1, 1968, in Case 19-RC-4647. 
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All material issues having been either decided by the Board or 
admitted in the answer to the complaint, there are no matters requiring 4 
hearing before P Trial Examiner. Accordingly, the General Counsel's Motion 
for Summary Judgment is granted. ‘on the basis of the record before it, the 
Board makes the following: 
Findings of Fact 


I. The Business of Respondents 


The Respondents, Willis Campbell, Jack N. smith, and Darryl Struthers, 
a co-partnership d/b/a Valley Manor Convalescent center, are engaged at 
Mount Vernon, Washington, in the operation of a proprietary nursing home; 
during their last business year the gross volume of business exceeded $350,000; 
during the same period purchases of goods from invaracare commerce amounted 
to $7,200; the Respondents also received $46,200 in medicare payments under 
the Federal Medicare Act. | 
The Respondents admit and we find that the Respondents are, and 
have been at all times material herein, an employer engaged in commerce 


within the meaning of Section 2(6) and (7) of the Act. 


Il. The Labor Organization Involved — | 


Building Service Employees’ International Union, Local 120, 


affiliated with Service Employees’ International Union, AFL-CIO, is a 
| 


labor organization within the meaning of Section 2(5) of | the Act. 


a/ Pictaburgh Plate Glasn Company v-_N.U-RB, 313 U.S. 146. 

In their Opposition to Motion for Summary Judgment, the Respondents request 
a hearing, contending that they have newly discovered evidence. The 
Respondents now contend that their religious beliefs would not preclude 
them from bargaining with members of a committee constituted solely of the 
Respondents’ employees so long as such committee does not represent an 
organization of employees other than the Respondents” employees. The 
Respondents still maintain, however, that their religious beliefs preclude 
them from bargaining with the complainant Union. We find that the 
offered evidence is in the nature of a further refinement of the same 
basic argument raised in the representation proceeding and presente nothing 
that has not been previously litigated and decided. 
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III. The Unfair Labor practices 
A. The Representation Proceeding 
1. The Unit ° 
At all times material herein, the following employees have constituted 
and now constitute a unit appropriate for parenees of collective bargaining 
within the meaning of the Act; 7 
All employees employed by the Employer at its Mount Vernon, 
Washington, nursing home, excluding office clerical employees, 
registered nurses, licensed practical nurses, professional 
employees, confidential employees, guards, and supervisors as 
defined in the Act. 
2. The Certification 
On March 28, 1968, a majority of the employees in said unit, voting 
in a secret ballot election conducted under the supervision of the Regional 
Director for Region 19 of the National Labor Relations Board, designated the 
Union as their representative for the purposes of collective bargaining with 
- the Respondents, and on April 5, 1968, the Regional Director certified the 
- Union as the exclusive collectivo-bargaining representative of all the cmployacs 
- in said unit, and the Union continues to be such representative. 
B. The Request to Bargain and the Respondents’ Refusal 
On or about April 10, 1968, and then again) on April 22, 1968, the 
Union requested and continues to request that the Respondents bargain collectively © 
with it as the exclusive collective- bargaining .representative of all the 
employees in the above-described unit, Commencing on or about April 22, 1968, 
the Respondents refused, and continue to refuse, to bargain collectively 
with tho Union as exclusive bargaining represontativa of tho employcas in 
said unit. 
Accordingly, we find that the Union was duly certified as the 


collective-bargaining representative of the employees of the Respondents in the 
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appropriate unit described above; that the Union at all times since April 5, 1968, 


| 
has been and now is the exclusive bargaining representative of all the employees 
in the aforesaid unit, within the meaning of Section 9(a) of the Act; and 
that the Respondents have since April 22, 1968, refused to bargain coilectively 

| 


with the Union as the exclusive bargaining representative of their employees 
in the appropriate unit. By such refusal, the Respondents have engaged in, 
and are engaging in, unfair labor practices within the meaning of Saction 


8(a)(5) and (1) of the Act. 


IV. The Effect of the Unfair Labor Practices ypon Gommerce 
The acts of the Respondents set forth in Section TII, above, 
occurring in connection with their operations as deseribed in Sectior I, above, 
have a close, intimate, and substantial relation to tradé, tvaiiic, and 
commerce among the several States, and tend to lead to labor digeputes 
burdening and obstructing commerce and the free flow of commerce. 
The Remedy 


Having found that the Respondents have engaged /in unfair labor 


| 
practices within the meaning of Section 8(a)(5) and (1) of the Act, we 

shall order that they cease and desist therefrom and, upda request, bargain 
collectively with the Union as the exclusive representative of ali enployees 
in the appropriate unit, and, if an understanding is reached, embody such 


understanding in a signed agreement. 


Conclusions of Law 


. | 
1. The Respondents are, and have been at all times material herein 
| 


an employer engaged in commerce within the meaning of Se¢tion 2(6) and (7) 


of the Act. : ; 
2. Building Service Employees" International Yniow, Local 120, 
affiliated with Service Employees’ International Union, AFL-CIO, is a 


labor organization within the meaning of Section 2(5) of 
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3. All employees employed by the Employer at its Mount Vernon, 


Washington, nursing home, excluding office clerical employees, registered 
nurses, licensed practical nurses, professional employees, confidential 
employees, guards, and supervisors as defined in the Act, constitute 4 
unit appropriate for the purposes of collective bargaining within the 


meaning of Section 9(b) of the Act. 


4. Since April 5, 1968, the above-named organization has been and 
now is the certified and exclusive representative of all employees in the 
aforesaid appropriate unit for the purposes of collective bargaining within 
the meaning of Section 9(a) of the Act. 

5. By refusing on or about April 22, 1968, and at all times 
thereafter, to bargain collectively with the above-named labor organization 
as the exclusive bargaining representative of all the employees of the 
Respondents in the aforesaid appropriate unit, the Respondents have engaged 
in and are engaging in unfair labor practices within the meaning of Section 
8(a)(5) and (1) of the Act. . 

6. By the aforesaid refusal to bargain, the Respondents have interfered 
with, restrained, and coerced, and are interfering with, restraining, and 
coercing their employees in the exercise of the rights guaranteed to them 
in Section 7 of the Act, and have thereby engaged in, and are engaging 
in, unfair labor practices within the meaning of Section 8(a)(1) of the Act. 

7. ‘che aforesaid unfair labor practices are unfair labor practices 


affecting commerce within the meaning of Section 2(6) and (7) of the Act. 
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ORDER 


’ Pursuant to Section 10(c) of the National Labor Relations Act, as 


amended, the National Labor Relations Board hereby orders that the Respondents, 
Willis Campbell, Jack N. Smith, and Darryl Struthers, a co-partnership d/b/a 
Valley Manor Convalescent Center, Mount Vernon, Washington, their agents, 
successors, and assigns, shall: 

1. Cease and desist from: io 


(a) Refusing to bargain collectively concerhing rates of pay, 


wages, hours, and other terms and conditions of employment with Building 
Service Employees’ International Union, Local 120, affiliated with Service 


Employees’ International Union, AFL-CIO, as the exclusive bargaining 
| 
representative of their employees in the following appropriate unit: 


All employees employed by the Employer at its Mount Vernon, 
Washington, nursing home, excluding office clerical employees, 
registered nurses, licensed practical nurses, professional 
employees, confidential employees, guards, and supervisors 

as defined in the Act. | 


(b) In any like or related manner interfering with, restraining, 
or coercing employeee in the exercise of the rights monet them by 
Section 7 of the Act. Fe ; 
2. Take the following affirmative action which the Board finds 


will effectuate the policies of the Act: 


(a) Upon request, bargain with the above-named labor organization 
as the exclusive representative of all employees in the aforesaid appropriate 
unit with respect to rates of pay, wages, hours, and other terms and conditions 
of employment, and, if an understanding is reached, enbody such understanding 
‘ 


in a signed agreement. i 


(b) Post at their Mount Vernon, Washington,! place of business, 
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copies of the attached notice marked va ypendix." Copies of said notice, 
on forms provided by the Regional Director for Region 19, shall, after being 
duly signed by the Respondents’ representative, be posted by the Respondents 
immediately upon receipt thereof, and be maintained by them for 60 consecutive 
days thereafter, in conspicuous places, including all places where notices 
to employees are customarily posted. Reasonable steps shall be caben by the 
Respondents to insure that eceainstices are not altered, defaced, or covered 
by any other..material. . ; 

(c) Notify said Regional Director for Region 19, in writing, 
within 10 days from the date of this Decision and order, what steps the 


Respondents have taken to comply herewith. 


Dated, Washington, D. C. = AUG 15 1968 7 


ee nce eeenenctnneeheeennn ene 
John R. Fanning, Member 
ne 
Howard Jenkins, Jr., Member 


ee 
Sam Zagoria, Member 
NATIONAL LABOR RELATIONS BOARD 


3] In the event that this Order is enforced by a decree of a United States 


Court of Appeals, there shall be substituted for the words "a Decision and 
Order" the words "a Decree of the United States Court of Appeals Enforcing , 
an Order." 


* 
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APPENDIX 


NOTICE TO ALL EMPLOYE E's 
PURSUANT TO 


A DECISION AND ORDER + 


of the National Labor Relations Board, and in order to effectuate the policies 
of the National Labor Relations Act, as amended, we hereby notify you that: 


WE WILL NOT refuse to bargain collectively with BUILDING 

SERVICE EMPLOYEES' INTERNATIONAL UNION, LOCAL 120, ,affiliated with 
SERVICE EMPLOYEES’ INTERNATIONAL UNION, AFL-CIO, as the exclusive 
representative of the employees in the bargaining |unit described be?» 


WE WILL NOT in any like or related manner interfere with, 
restrain, or coerce our employees in the exercise of the 
rights guaranteed them by Section 7 of the Act. | 


WE WILL, upon request, bargain with the above-named Union 

as the exclusive representative of all of our employees in the 
bargaining unit described below with respect to rates of pay, 
wages, hours, and other terms and conditions of employment, 
and if an understanding is reached, embody such understanding 
in a signed agreement. 


| 
The bargaining unit is: - 
All employees employed by the Employer at its Mount 
. Vernon, Washington, nursing home, excluding office 
clerical employees, registered nurses, licensed 
practical nurses, professional employees, confidential 
employees, guards, and supervisors as defined in the 
Act, | > 
| 
| 


VALLEY MANOR CONVALESCENT CENTER 
(Employex) 


See Ee 
(Representative) (Tit? 2 


This notice must remain posted for 60 consecutive days from the date 
4 Of posting and must not be altered, defaced, or covered by any other material. 
Employees may conmunicate directly with the Board’s Regional Office, 
327 Logan Building, 500 Union St., Seattle, Washington 98101 Telephone 583-4532 , 
if they have any questions concerning this notice or compliance with its provisions. 
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UNITED STATES COURT OF APPEAL 


FOR THE ; RECEIVED 


DISTRICT OF COLUMBIA CIRCUIT AUG 27 «269 


76. "ya. a7 
STuTEe ap OF THE UNitsp 


WILLIS CAMPBELL, JACK N, SMITH 
Mire He APnmaya 


AND DARRYL STRUTHERS, 
aco-partnership d/b/a VALLEY 
MANOR CONVALESCENT CENTER 


' Petitioners 


ve Petition for Review 


) 
) 
) 
} 


NATIONAL LABOR RELATIONS BOARD ) . LLASA 
meepondent } 


Willis Campbell, J aor N. Smith and Darryl Struthers, a 
co-partnership d/b/a Valley Manor Convalescent Center, hereby peti- 
tion the Court for review of the Decision and Order of the National 
Labor Relations Board (Case 19-CA-3998;172 NLRB No. 174) granting 

- the Board's ("General Counsel's") Motion for Summary Judgment and 
denying Petitioners! demand for hearing at which to present newly dis- 
covered evidence, and requiring Petitioners to cease and desist from 
refusing to bargain collectively, entered on August 15, 1968, 


Hf, 


. Paul D. Hansen 
Anderson, Hunter & Carlson 
601 First National Bank Bidg. 
Everett. Washington 98201 


Pros tastaae A 2 IP ; £ : 
Boardman Noland 


7000 Carroll Avenue 
Takoma Park, Maryland 20012 


“LK ! 
William D, Donnelly 
919 WBighteenth Street N.W. 
Washington . D.C, 20006 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CAP SANTE VUE, INC., * 

Petitioner, * 
Ve 

NATIONAL LABOR RELATIONS BOARD, 
Respondent. 

a a a 

WILLIS CAHFBELL, JACK N. SiiLTH 

AND DARRYL STRUTHERS, a 

cc-partnership d/b/a VALLEY 

MANOR CONVALESSENT CENTER 
Petitioner, 


Ve 


* 
WATIOCNAL LABOR RELATIONS SOARD, 
*¥ 


. , Respondent. 
ReEERKRKRRR RRR EERE KER 
PREHEARING CONFERENCE STIPULATION 


Pursuant to the Rules of this Court, thd parties, 


subject to the Court's approval, hereby stipulate and agree as 


follows: 
I. THE ISSUES 
The issve in each case is as follows: | 
A. Whether the Beard properly concluded that the 
Enployer-Petitioner violated Section 8(a)(5) and ‘el 
by refusing to ‘bargain collectively with the Union notwithstanding 


the Employer-Petitioner's contention that such refusal was required 


and justified as the free exercise of religion and of religious 


beliefs protected by the First Amendment to the Constitution of 


the United States. ; : 


714 
II. THE APPENDIX 


The record in these consolidated causes shall be re- 
duced to an Appendix, to be comprised of the materials each party 
may designate. The Appendix will be prepared pursuant to the 
éeferred procedure authorized by 2zte 2C(s) . oF the Federal Rules 
of Appellate Procedure and Rule 9 (a) of the General Rules of this 
Court. Accordingly, the parties shall serve their designations at 
the time they serve their respective briefs. Petitioners shall 
prepare, and pay initially for the cost of reproducing » the 
Appendix, which shall be prepared by the xerox method provided 
for in Rule 32 of the Federal Rules of Appellate Procedure and 
Rule 9(2) of the General Rules of this Court. Petitioners shall 
also be raeronathte for filing the Appendix with the Court, which 
it shall file within 21 days after service of mesmendenttte brief. 
Seven copies shall be filed with the Court, and three copies shall 
be sent to each party. = ; 

III. BRIErS 
The parties agree that, pursuant to Rule 30(c) of the 
Federal Rules of Appellate Procedure, aac briefs may eneretty 


be filed in typewritten form. Printed nics of all briefs 


shall be filed and served within 14 days of the filing of the 


Appendix. Marcel Mallet-Prevost 
; Assistant General Counsel 


- Dated at Washington, D.C. NATIONAL LABOR RELATIONS BOARD 


this 10th day of January, 1969. William D. Donnelly 


Counsel for Petitioner’ 


: Boardman Noland 
Counsel for Petitioner 
Paul D. Hansen’ 
Counsel for Petitioner 
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UNITED STATES COURT OF APPEALS 


FOR ‘THE DISTRICT tse COLUMBIA CIRCUIT, © 


No. 22,251 
CaP SANTE Vue, INC., Petitioner; 
Oscar NELSON, President, EUGENE SETTLEMEIER, Vice-President 
~ and. VIOLET NEESON; Secretary and “Treasurer of « 
“Cap SANTE VUE, Inc; Intervenors; 
ve * 
OS LABOR Be Boarp, Respondent. 
No. 22,252 
“ WiLuis CAMPBELL, JACK. N. SmitH and:DARRYL STRUTHERS, 


“a co-partnership: d/b/a VaLLey MANOR 
CONVALESCENT CENTER, Petitioner, 


: NATIONAL Lapor RELATIONS Boarp, Saseces 
‘On Consolidated Petitions To Review and Cross-Applications To 
Seeks Craer of the National Labor Relations: sine 


ce sii FOR Tum RATIONAL AROR RELATIONS DOMED: 


ce ee Sars Gen Ge 
fy ve Pires ee : “Dommack L. ‘MaNoul, 


(i) 
TABLE OF CONTENTS 


Statement of issue presented 
Counterstatement of the case 
I. The Board’s findings of fact 
A. The proceedings in No. 22,251 
1. The representation proceedings 
2. The unfair labor practice proceedings 
B. The proceedings in No. 22,252 
II. The Board’s conclusions and orders 
Argument 


The Board properly concluded that Cap Sante and Valley Manor each 
violated Section 8(a)(5) and (1) of the Act by refusing to bargain col- 
lectively with the Union, notwithstanding their contentions that such 
refusal was required and justified as the free exercise of religion and 
of religious beliefs protected by the First Amendment to the Constitution 
of the United States 


Conclusion 


AUTHORITIES CITED 
CASES: 


*American Fed. of State, Co. & Mun. Emp., 406 F.2d 137 (C.A. 8, 1969) ../.. 


Application of Pres. & Dirs. of Georgetown, 118 U.S. App. D.C. 80, 331 
F.2d 1000 (1964), rehearing den., 118 U.S. App. D.C. 90, 331 F.2d 1010 
(1964), cert. denied, 377 U.S. 978 


Baxley v. U.S., 134 F.2d 937 (C.A. 4, 1943) 
*Braunfeld v. Brown, 366 U.S. 599 (1961) 


Butler v. Kavanagh, 64 F. Supp. 741 (E.D. Mich., 1945), aff'd, 156 F.2d 
158 (C.A. 6, 1946) 


*Cantwell v. Connecticut, 310 U.S. 296 (1940) 


*Clay v. United States, 397 F.2d 901 (C.A. 5, 1968), judgment vacated on | 
other grounds, __ U.S. __ 


Cleveland v. United States, 329 U.S. 14 (1946) 
Davis v. Beason, 133 U.S. 333 (1890) 
Evans v. Ciccone, 377 F.2d 4 (C.A. 8, 1967) 


Founding Church v. United States, __ U.S. App. D.C. __, ___ F.2d __ 
(C.A.D.C., No. 21,483, Feb. 5, 1969) 


*Cases or authorities chiefly relied on. 


(ii) 


Gara v. United States, 178 F.2d 38 (C.A. 6, 1949) 

Holdridge v. United States, 282 F.2d 302 (C.A. 8, 1960) 

In re Jenison, 267 Minn. 136, 125 N.W.2d 588, 2 A.L.R.3d 1389 (1963) 
*Jacobson v. Massachusetts, 197 U.S. 11 (1905) 

*Leary v. United States, 383 F.2d 851 (C.A. 5, 1967), cert. granted, 392 U.S. 


*Mitchell v. Pilgrim Holiness Church, 210 F.2d 879 (C.A. 7, 1954) 
N.L.R.B. v. American Nat’l Ins., 343 U.S. 395 (1952) 
N.L.R.B. v. Buttrick, David, 399 F.2d S05 (C.A. 1, 1968) 
*N.L.R.B. v. Jones & Laughlin, 301 U.S. 1 (1937) 
Newman v. Piggie Park Enterprises, 390 U.S. 400 (1968) 
Oliver v. Udail, 113 U.S. App. D.C. 212, 306 F.2d 819 (1962) 
*Parker v. C.I.R., 365 F.2d 729 (C.A. 8, 1966), cert. denied, 385 U.S. 1026 .... 
Pacific Coast Ass’n v. N.L.R.B., 304 F.2d 760 (C.A. 9, 1962) 
People v. Woody, 61 Cal. 2d 716, 40 Cal. Rptr. 69, 394 P.2d 813 (1964) 
Pierce v. La Vallee, 319 F.2d 844 (C.A. 2, 1963) 
Presbyterian Church v. Hull Church, 393 U.S. 440 (1969) 
*Prince v. Massachusetts, 321 U.S. 164 (1944) 
*Reynolds v. United States, 98 U.S. 145 (1878) 
Rochat, 150 NLRB 1402 (1965) 
*Sherbert v. Verner, 374 U.S. 398 (1963) 
United States v. Ballard, 322 U.S. 78 (1944) 


United States v. Kenstler, 250 F. Supp. 833 (W.D. Pa., 1966), aff'd, 377 
F.2d 559 (C.A. 3, 1967) 


*United States v. Kissinger, 250 F.2d 940 (C.A. 3, 1958) 
United States v. Kuch, 288 F. Supp. 439 (D.C.D.C., 1968) 
United States v. Sisson, 37 L.W. 2554 (D.C. Mass., Apr. 1, 1969) 


Western Meat Packers, 148 NLRB 444 (1964), enf. den., 350 F.2d 804 (C.A. 
10, 1965), 60 LRRM 2101 


W. Va. State Board v. Barnette, 319 U.S. 624 (1943) 


STATUTE: 
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Section 8(a)(5) 
Section 9(a) 


Section 10(e) 
Section 10(f) 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,251 


Cap SANTE VUE, INC., Petitioner, | 
and | 
Oscar NELSON, President, EUGENE SETTLEMEIER, Vice-Presiden| 
and VIOLET NELSON, Secretary and Treasurer of 
Cap SANTE VUE, INC., Intervenors, 


Vv. 
NATIONAL LABOR RELATIONS BOARD, Respondent. 


No. 22,252 


WILLIS CAMPBELL, JACK N. SMITH and DARRYL STRUTHERS, 
a co-partnership d/b/a VALLEY MANOR 
CONVALESCENT CENTER, Petitioner, 


Vv. 
NATIONAL LABOR RELATIONS BOARD, Respondent. 


On Consolidated Petitions To Review and Cross-Applications To 
Enforce Orders of the National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF ISSUE PRESENTED 

The issue presented in each case, as set forth in the prehearing) con- 
ference stipulation, is as follows: Whether the Board properly concluded 
that the Employer-Petitioner violated Section 8(a)(5) and (1) of the Act 
by refusing to bargain collectively with the Union, notwithstanding the 
Employer-Petitioner’s contention that such refusal was required and justi- 
fied as the free exercise of religion and of religious beliefs protected by 
the First Amendment to the Constitution of the United States. | 

In accordance with Rule 8(d) of the General Rules of this Court, the 


Board states that this case has not previously been before the Court. 


| 
I 
| 
| 
| 
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COUNTERSTATEMENT OF THE CASES 


Case No. 22,251 is before the Court on the petition of Cap Sante 
Vue, Inc. (hereinafter “‘Cap Sante’’), to review an order of the National 
Labor Relations Board issued against it, and its officers, agents, successors, 
and assigns, on August 15, 1968, pursuant to Section 10(c) of the National 
Labor Relations Act, as amended (61 Stat.'136, 73 Stat. 519, 29 U.S.C. 
Sec..151 et seg.). The Board’s decision and order (A. 20-28)/ are reported 
at 172 NLRB No. 176. The Board has cross-applied to the Court for 
enforcement of its order. Qn_ March 17, 1969, the Court granted the 
motion of Oscar Nelson, President, Fugene Settlemeier, Vice-President, and 


Violet Nelson, Secretary and Treasurer of Cap Sante Vue, Inc., to inter- 


vene in this proceeding.? This Court has jurisdiction under Section 10(e) 


and (f) of the Act. 


Case No. 22,252 is before the Court on the petition of Willis Camp- 
bell, Jack N. Smith, and Darryl Struthers, a co-partnership, d/b/a Valley 


Manor Convalescent Center (hereinafter referred to as “Valley Manor’)? 


“A” references are to the printed Appendix. Whenever a semicolon appears, 
references preceding it are to the Board’s findings; those following are to the support- 
ing evidence. 


2No brief has been filed on behalf of Cap Sante or the intervenors. On or about 
February 3, 1969, Cap Sante moved this Court “to suspend further proceedings herein 
pending final decision on the merits in No. 22,252, and stipulates to abide the result 
therein... .” In that motion Cap Sante stated that “the legal expense” involved 
in preparing a brief “would be highly inadvisable,” and that it was “content” with the 
brief: filed in No. 22,252, “finding it adequately to set forth the contentions of the 
corporation.” 

On March 17, 1969 this Court denied the motion to suspend, etc. The Court in 
its order provided that “petitioner if it desires to do so may file a motion to have the 
brief filed in case No. 22,252 treated as its brief.” On April 1, 1969, a motion was 
filed iby Cap Sante and the intervenors, asking that the Court treat the brief in No. 
22,252 as their brief. The motion was granted on April 9, 1969. 


3Cap Sante and Valley Manor are herein sometimes referred to as “the Em- 
ployers.” 


3 


to review an order of the Board issued against Valley Manor on August 15, 
1968, pursuant to Section 10(c) of the Act, as amended. The Board has 
also cross-applied for enforcement of its order against Valley Manor. The 
Board’s decision and order (A. 63-71) are reported at 172 NLRB No. 174. 
The Court has jurisdiction in this proceeding also under Section 10(e) and 


| 

(f) of the Act.* 
| 

| 

I. THE BOARD'S FINDINGS OF FACT | 


The essential facts in these cases are not in dispute. The Board found 
that Cap Sante and Valley Manor violated Section 8(a)(5) and (1) of the 
Act by refusing to bargain with the Union? which had been certified by 
the Board as the exclusive bargaining representative of the employees 
of each Employer following the representation proceedings described 


below. 


A. The Proceedings in No. 22,251 


1. The Representation Proceedings 
| 


On November 21, 1967, the Union filed a representation petition 
with the Board, seeking to represent certain employees at Cap Sante’s con- 
valescent home in Anacortes, Washington (A. 1). At a representation 


| 
hearing conducted pursuant to Section 9(c) of the Act,° counsel for Cap 


4On October 1, 1968, the Court granted the Board’s motion to consolidate No. 
22,251 and 22,252, inter alia, for briefing, printing of appendices to briefs, oral argu- 
ments, and decision. | 


5In each case, the labor organization involved is Building Service Employees’ 
International Union, Local 120, affiliated with Service Employees’ International Union, 
AFL-CIO. 


The representation proceeding in the Cap Sante case and that in the Valley ( 
Manor case were originally consolidated for a hearing which opened on February 9, 
1968. Thereafter, the cases were again severed on February 28, 1968 (A. 1, h. 2). 
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Sante moved in writing to dismiss the Union’s petition (A. 1-2, n. 3; 7-9, 
46) asserting, inter alia, that to require Cap Sante and its owners (Oscar 
Nelson, Violet Nelson, and Eugene Settlemeier) to bargain with the Union 
and to execute a contract would contravene the movants’ religious beliefs 
in violation of the First Amendment to the Constitution of the United 


States. In relevant part, the motion stated: 


The requested representation hearing is preliminary to, and 
the initial step in, a program and proceeding to demand of 
movants . . . collective bargaining and negotiation... . 

The provisions of .. . [the Act], under the circumstances 
of this case and as here sought to be applied and enforced 

against the named employer and other movants are invalid 

and void because the . . . sections and subsections, sepa- 
rately and/or in combination: 


1. Violate the free exercise of religion clause of the First 
Amendment . . . and impair the rights and privileges 
of the movants thereunder in that they compel the 
employers and the movants to bargain and negotiate 
agreements with, and to execute a written contract 
with, a labor union contrary to the religious beliefs of 
each of the respective movants and in violation of 
their freedom under said clause to act in accordance 
with religious belief and their rights not to be required 


to do any act that conflicts with religious beliefs . . . 
(A. 7-8). 


Ruling on the motion to dismiss was reserved by the Hearing Officer for 
the Board’s Regional Director (A. 46). Thereafter, the Union objected to 
Cap Sante’s attempt to introduce evidence with respect to the religious 
convictions and beliefs of its owners (A. 2, n. 3: 49-50). In an offer 


of proof, Cap Sante’s counsel stated that each of Cap Sante’s owners 


(stockholders) is a member of the Seventh Day Adventist Church and per- 


sonally embraces the religious teaching of that Church with respect to 


negotiating and signing a collective bargaining agreement with a labor 
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union (A. 50-52). In addition, Cap Sante’s counsel offered to show, 


through the testimony of the Associate Director of the Religious Liberty 
Department of the General Conference of the Seventh Day Adventist 
Church, that the position and teaching of this Church is that its members 
“should not have anything to do with labor unions,” because a “practicing 
Seventh Day Adventist employer” (1) ‘“‘cannot be bound to an organiza- 
tion which uses, or as a matter of long practiced policy feels free to use, 
methods” against which the member has religious convictions and which 
might force him to break the “law of God,” set forth in Matthew, Chapter 
19, Verses 16 and 17 and Ecclesiastes, Chapter 12, Verse 13, to “Love his 
neighbor as himself”; (2) must “conscientiously support the instruction of 
the Second Corinthians, Chapter 6, Verse 14, which tells them that they 
should not be unequally yoked together with unbelievers’; (3) cannot, in 
light of Matthew, Chapter 28, Verses 19 and 20, enter into a contract 
which would “impair his freedom to select and so position employees 
as to best achieve his supreme objective in life, to bear witness to the love 
of God and salvation to all men’’; and (4) “has a moral Obligationito deal 
justly with his employees unhampered by union contracts that val violate 
his conscientious purpose to do so” (A. 52-54). The Union’s objedtion to 
the offer of proof was sustained by the Hearing Officer (A. 55). | 

A Decision and Direction of Election was issued by the Regional 
Director on March 29, 1968 (A. 1-6). The Director therein expressly 
denied Cap Sante’s motion to dismiss the election petition, concluding, in 
essence, that the First Amendment rights asserted by Cap Sante provided 
no insulation from the bargaining obligations imposed by the National 


Labor Relations Act.” A request by Cap Sante for Board review of the 


7The Regional Director gave the following reasons for his conclusion (A. 2, n. 3): 


The Board has held heretofore that the First Amendment protection | 
of religious freedom affords no defense to a charge of refusal to} 


| 
| 
| 
| 
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Regional Director’s decision was denied by the Board on April 23, 1968 


on the ground that “it raises no substantial issues warranting review” 


(A. 9). 


In a Board-conducted election on May 8, 1968, a majority of Cap 
Sante’s employees in an appropriate unit, by a vote of 12 to 0, selected 
the Union as their bargaining representative (A. 10). Thereafter, in accord 
with the election results,-the Regional Director issued a Certification of 


Representative on May 16 (A. 12, 16). 


2. The Unfair Labor Practice Proceedings 


Notwithstanding certification of the Union by the Board, Cap Sante 
thereafter refused to meet and bargain as requested by the Union. On 
May 24, the Union filed unfair labor practice charges with the Board, and, 
on June 6, 1968, a complaint issued, alleging that Cap Sante was refusing 
to bargain in violation of Section 8(a)(5) and (1) of the Act. Cap Sante 


answered, admitting its refusal to bargain, but denying that it violated the 


bargain under the Act. Western Meat Packers, Inc., 148 NLRB 444, 
enforcement denied on other grounds, 350 F.2d 804, 60 LRRM 2101 
(10th Cir. 1965); and A. C. Rochat Company, 150 NLRB 1402, 
1410. The Supreme Court of the United States has held that “. . . 
[T]he freedom to act, even when the act is in accord with one’s 
religious convictions, is not totally free from legislative restrictions,” 
Cantwell v. Connecticut, 310 U.S. 296 at 303; and that an individual 
cannot excuse his actions which are contrary to law merely because 
of his religious beliefs, since to excuse such action would be to make 
the professed doctrines of religious belief superior to the law of the 
land and, in effect, to permit every person to become a law unto 
himself, in which event, government could exist in name only. 
Reynolds v. United States, 98 U.S. 145, 166-167. As was further 
pointed out by the Supreme Court in Braunfield v. Brown, 366 U.S. 
599, the effect of a law as bringing about an economic disadvantage 
to some religious sects and not to others because of the special prac- 
tices of the various religions is not an absolute test for determining 
whether the law violates the constitutional guaranty of freedom of 
religion; if the government regulates conduct by a general law whose 
purpose and effect is to advance the government’s secular goals, the 
law is valid despite its small indirect burden on religious observance. 
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Act. As an affirmative defense, Cap Sante asserted, as in the prior repre- 
| 
sentation proceeding, that the religious convictions of its officers, directors, 
| 
and shareholders, protected by the First Amendment, prohibited bargain- 


ing or contracting with the Union (A. 20; 11-18). | 


On June 13, 1968, the General Counsel moved the Board to grant 


summary judgment against Cap Sante because its answer raised no substan- 
tial issue as to any material fact not previously litigated in the representa- 
tion proceeding. On June 18, the proceedings were transferred to the 
Board and Cap Sante was notified to show cause why the General Coun- 
sel’s motion for summary judgment should not be granted. In its response 
to the notice to show cause, Cap Sante urged that an order requiring the 
corporation and its manager, representing the corporation and its stock- 
holders, to bargain with the Union would wrongfully infringe on and vio- 
late their religious rights as guaranteed by the First Amendment. Cap 
Sante requested that the motion for summary judgment be denied and 
that a hearing be directed for the purpose of receiving newly discovered 
evidence allegedly indicating that tke religious beliefs prohibited it from 
bargaining with the Union, but did not preclude bargaining with members 


of a committee constituted solely of Cap Sante employees (A. 2021: 19). 


B. The Proceedings in No. 22,252 | 
The proceedings in No. 22,252, were virtually the same as those in 
No. 22,251. Thus, the Union filed a representation on November 17, 
1967, seeking to represent certain Valley Manor employees at its convales- 
cent center in Mount Vernon, Washington, At the representation hearing, 
counsel for Valley Manor moved to dismiss the Union’s petition, advancing 
on behalf of Valley Manor’s three co-partners the same religious and con- 


stitutional objections to bargaining and contracting with the Union that 
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were advanced on behalf of Cap Sante. Ruling on the motion was reserved 
by this Hearing Officer for the Regional Director (A. 31, n. 3; 33-35, 39). 
As in Cap Sante, the Union objected to Valley Manor’s offer of proof that 
each of its co-partners (Willis Campbell, Jack N. Smith, and Darryl 
Struthers) are members of the Seventh Day Adventist Church, subject to 
that Church’s proscriptions concerning labor unions. Here too, the 
Union’s objection to the offer was sustained by the Hearing Officer (A. 31, 
n. 3; 39-46). 

The Regional Director’s Decision of March 1, 1968, denied Valley 
Manor’s motion to dismiss and rejectd its First Amendment argument on 
grounds identical to those set forth in Cap Sante, supra, pp. 5-6 (A. 31, 
n. 3).; Valley Manor’s request for review was thereafter denied by the 


Board on March 25 (A. 36). 


Following a Board conducted election which the Union won by 
a vote of 35 to 25 with one challenged ballot, the Union was certified as 
bargaining representative on April 5, 1968 (A. 63; 37, 56-57, 59). There- 
after, Valley Manor too refused to meet and bargain as requested by the 


Union on April 10 and 22 (A. 63-64; 57, 59). Charges were filed by the 


Union, and a complaint issued on May 10, alleging refusal to bargain in 


violation of Section 8(a)(S) and (1). Valley Manor’s answer admitted its 
refusal, denied a violation of the Act, and again asserted as an affirmative 
defense the religious convictions of its owners, as allegedly protected by 

the First Amendment (A. 63; 56-61). Thereafter, Valley Manor opposed a 
motion by the General Counsel for summary judgment and requested a 
further hearing on the same ground as Cap Sante, see supra, p. 7 (A. 63- 


64; 62)). 
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II. THE BOARD’S CONCLUSIONS AND ORDERS 

On these facts the Board granted General Counsel’s motions for sum- 
mary judgment and rejected the requests by Cap Sante and Valley Manor 
for further hearings. In each case, the Board found that the religious and 
constitutional contentions of Cap Sante and Valley Manor had been con- 
sidered and rejected by the Board in the earlier representation proceeding. 
In addition, the Board rejected claims by Cap Sante and Valley Manor 
that their religious beliefs permit bargaining with a committee of io5 
respective employees, as merely a refinement of the same basic argument 
advanced in the representation proceedings. The Board noted that this 
refinement still precluded these Employers from bargaining with the 
Union. Accordingly, since all material issues had been decided by the 
Board previously or admitted in the answers to the complaints, the Board 
concluded that both Cap Sante and Valley Manor had violated Section 
8(a)(5) and (1) of the Act by refusing to bargain with the Union after it 


had been duly certified as the bargaining agent for their respective employ- 


ees in an appropriate unit (A. 21-24, 64-67). | 
The Board’s orders require Cap Sante, “Its officers, agents, pactessoms 
and assigns,”’ and Valley Manor and its co-partners “their agents, successors, 
and assigns,” to cease and desist from the unlawful conduct found and 
from, in any like or related manner, interfering with, restraining, or coerc- 
ing employees in the exercise of rights guaranteed by Section 7 of the Act. 
Affirmatively, the orders require bargaining upon request with the Union 


| 


and the posting of the usual notices (A. 25-28, 69-71). 
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ARGUMENT 


THE BOARD PROPERLY CONCLUDED THAT CAP SANTE AND 
VALLEY MANOR EACH VIOLATED SECTION 8(a)(5) AND (1) 
OF THE ACT BY REFUSING TO BARGAIN COLLECTIVELY 
WITH THE UNION, NOTWITHSTANDING THEIR CONTENTIONS 
THAT SUCH REFUSAL WAS REQUIRED AND JUSTIFIED AS 
THE FREE EXERCISE OF RELIGION AND OF RELIGIOUS 
BELIEFS PROTECTED BY THE FIRST AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES 


Section 7 of the Act guarantees the “right of employees to self- 
organization, to form, join, or assist labor organizations, to bargain collec- 


tively through representatives of their own choosing, and to engage in 


other concerted activities for the purpose of collective bargaining or other 


mutual aid or protection... .” Section 8(a)(1) of the Act makes it an 
unfair labor practice for an employer to “interfere with, restrain or coerce 
employees in the exercise of the rights guaranteed in Section 7”; and 
Section 8(a)(5) makes it an unfair labor practice for an employer “to 
refuse to bargain collectively with the representatives of his employees, 
subject to the provisions of Section 9(a).” In turn, Section 9(a) states 
that “Representatives designated or selected for the purposes of collective 
bargaining by the majority of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of all the employees in such 
unit for the purposes of collective bargaining in respect to rates of pay, 


> 


wages, hours of employment, or other conditions of employment. . . .’ 


It is undisputed that a majority of the employees of both Cap Sante 
and Valley Manor, in the exercise of their rights guaranteed by Section 7 
of the Act, have, in an election conducted by the Board, selected Local 
120 of the Building Service Employees’ International Union to be their 
representative for purposes of collective bargaining, and, further, that both 


Cap Sante and Valley Manor, in violation of the duty imposed on them by 


1] 


Section 8(a)(5) of the Act, have refused to bargain collectively with such 
representative. Cap Sante and Valley Manor contend, however, that their 
religious beliefs and convictions prohibit them from having “anything to 
do with labor unions,” and consequently that the Act, as applied to them, 
deprives them of their rights to the free exercise of their religion, insured 
by the First Amendment to the Constitution.2 We show below that 
the Board properly rejected this defense and applied the Act te these 


| 


employers.? | 
It is well settled that “[t]he freedom to hold religious beliefs and 
opinions is absolute.” Braunfeld v. Brown, 366 U.S. 599, 603 (1961). 
“The door of the Free Exercise Clause stands tightly closed against any 
governmental regulation of religious beliefs as such, Cantwell v. Connecti- 
cut, 310 U.S. 296, 303 [(1940)].” Sherbert v. Verner, 374 U.S. 398, 402 
(1963). “Compulsion by law of the acceptance of any creed or the 
practice of any form of worship is strictly forbidden.” Braunfeld v. 


Brown, supra, 366 U.S. at 603. | 


However, the regulation of conduct, as distinguished from. belief, 
| 
is another matter. As the Court stated in Cantwell v. Connecticut, supra, 


310 U.S. at 303-304: 


| 
| 
| 


The constitutional inhibition of legislation on the subject 
of religion has a double aspect. On the one hand, it fore- | 
8The First Amendment states that 
Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of | 
speech, or of the press; or the right of the people peacefully to | 
assemble, and to petition the Government for a redress of grievances. 


*Contentions made before the Board by the employers that the Board’s action 
was additionally violative of the Fifth and Ninth Amendments to the Constitution, and 
that the Board erred in granting summary judgment in the unfair labor practice stage 
of the proceeding without an evidentiary hearing, have been abandoned in this| Court. 
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stalls compulsion by law of the acceptance of any creed or 
the practice of any form of worship. Freedom of con- 
science and freedom to adhere to such religious organiza- 
tion or form of worship as the individual may choose 
cannot be restricted by law. On the other hand, it safe- 
guards the free exercise of the chosen form of religion. 
Thus the Amendment embraces two concepts,—freedom to 
believe and freedom to act. The first is absolute but, in 
the nature of things, the second cannot be. Conduct 
remains subject to regulation for the protection of society. 


And as the Court reiterated in Braunfeld v. Brown, supra, 366 U.S. 

604: 
the freedom to act, even when the action is in accord with 
one’s religious convictions, is not totally free from legisla- 
tive restrictions. .. . legislative power . . . may reach 
people’s actions when they are found to be in violation of 
important social duties or subversive of good order, even 
when the actions are demanded by one’s religion. 

The reason for this rule was set forth by the Court long ago in Reynolds 


v, United States, 98 U.S. 145, 166-167 (1878): “To permit this,” the 


Court said, “would be to make the professed doctrines of religious belief 


superior to the law of the land, and in effect to permit every citizen 
to become a law unto himself. Government could exist only in name 


under such circumstances.” 


Where legislation imposes a restriction on an individual’s conduct 
involving the free exercise of his religious beliefs, therefore, it is nonethe- 
less valid if “justified by a ‘compelling state interest in the regulation 
of a subject within the state’s constitutional power to regulate... .’” 
Sherbert v. Verner, supra, 374 U.S. at 403. Thus, in a variety of contexts, 
courts have held that religious practices assertedly protected by the First 
Amendment must yield where they clash with legitimate and compelling 


governmental interests. Polygamy and bigamy may be prohibited notwith- 
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standing the duty imposed by a religious sect on its members to engage in 
such practices./? The right of a child to exercise his religion by | selling 
religious literature is not superior to a state’s child labor statute.// Com- 
pulsory vaccination may be required by the state despite religious objec- 
tions.’ Sunday closing laws are valid even though they may impose an 
additional economic burden on persons who, for religious reasons, close 
their businesses on Saturdays./? A claim by a restaurant owner that his 
religious beliefs justify his refusal to serve Negroes in violation of the Civil 
Rights Act of 1964 is “patently frivolous.” /4 | 
In addition, military service or civilian service in lieu thereof in vari- 

ous forms may be compelled despite religious beliefs./> Similarly, one 


ee . . | 
may not, for religious reasons, advocate non-registration or refusal to regis- 
| 


| 
10Reynolds v. United States, supra; Davis v. Beason, 133 U.S. 333, 341-343 / 
(1890). Accord: Cleveland v. United States, 329 U.S. 14, 20 (1946). | 


11 Prince v. Massachusetts, 321 U.S. 158, 164-167 (1944). 


12 Jacobson v. Massachusetts, 197 U.S. 11 (1905); Prince v. Massachusetts, supra. 
One judge of this Court has ordered a blood transfusion to save the life of an ill 
person against her religious convictions. Application of President and Directors of 
Georgetown Col, 118 U.S. App. D.C. 80, 88-89, 331 F.2d 1000, 1008- 1009 (1964), 
rehearing en banc denied, 118 U.S. App. D.C. 90, 331 F.2d 1010, cert. den., 377 US. 
978. | 


!3 Braunfeld v. Brown, supra.‘ 
14 Newman v. Piggie Park Enterprises, 390 U.S. 400, 402-403, n. 5 (968): 


15 Loewing v. United States, 392 F.2d 218, 219 (C.A. 10, 1968), cert. den., 393 
U.S. 878, and cases cited; Clay v. United States, 397 F.2d 901, 912 (C.A. 5, 1968), 
judgment vacated on other grounds, __ U.S. , 37 L.W. 3353; United States 
v. Kenstler, 250 F. Supp. 833, 834 (W.D. Pa., 1966), aff’d, 377 F.2d 559 (CA. 25. 
1967). See also Jacobson v. Massachusetts, supra, 197 U.S. at 29. But see! United 
States v. Sisson, 37 L.W. 2554 (D.C. Mass., decided April 1, 1969) (per Wyzanski, 
Ch. J.). 
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ter for the draft. The use of marijuana or other drugs, even though as 
part of a religious ritual, may be prohibited.’” The right to exercise one’s 
religion does not justify an exemption from the payment of taxes,/® pay- 
ment of the federal minimum wage,’ or limitations on wheat produc- 
tion.2? Where there is a need for prison discipline, religious activities 
of sects or individuals may be curtailed.2/ And a plea by individuals that 
compliance with oleomargarine standards set under the federal Food, Drug 
and Cosmetic Act would require them, against their religious beliefs, to 


cease: using any spread on their bread, has been rejected in favor of gov- 


emmental interests in uniform food standards.?? 


16 Baxley v. United States, 134 F.2d 937, 938 (C.A. 4, 1943); Gara v. United 
States, 178 F.2d 38, 40 (C.A. 6, 1949). See also Holdridge v. United States, 282 F.2d 
302, 311 (C.A. 8, 1960). 


z 7 Leary v. United States, 383 F.2d 851, 859-862 (C.A. 5, 1967), cert. granted 
on other issues, 392 U.S. 903; United States v. Kuch, 288 F. Supp. 439, 445-446 (D.C. 
D.C., 1968). Cf. Oliver v. Udall, 113 US. App. D.C. 212, 215, n. 5, 306 F.2d 819, 
822, n. 5 (1962). But see People v. Woody, 61 Cal. 2d 716, 40 Cal. Rptr. 69, 394 
P.2d 813, 815-821 (1964). 


18 parker v. CLR., 365 F.2d 792, 795 (C.A. 8, 1966), cert. den., 385 U.S. 1026. 


19 Mitchell v. Pilgrim Holiness Church, 210 F.2d 879, 882-884 (C.A. 7, 1954), 
cert. den., 347 U.S. 1013. 


20 United States v. Kissinger, 250 F.2d 940, 943 (C.A. 3, 1958). 


21 Eyans v. Ciccone, 377 F.2d 4, 6 (C.A. 8, 1967); Pierce v. La Vallee, 319 F.2d 
844, 845 (C.A. 2, 1963). 


22 Butler v. Kavanagh, 64 F. Supp. 741, 745 (E.D. Mich., 1945), aff'd 156 F.2d 
158 (C.A. 6, 1946). va 


Compare Sherbert v. Verner, supra,’ 374 U.S. at 406-409: a state 
requirement that an individual be available for work on Saturday, 
contrary to her religious beliefs, in order to qualify for unemploy- 
ment compensation, is invalid because there was no compelling state 
interest to justify the “substantial infringement of appellant’s First 

Amendment rights;” West Virginia State Board of Education v. 

Barnette, 319 US. 624, 630, 641-642 (1943): a state require- 
ment that school children salute the flag is invalid because the 
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We submit that the Board’s application of Section 8(a)(5) of the Act 
to the employers in these cases is valid, notwithstanding the fact that the 
Act as applied to them may require them to engage in conduct contrary 
to their religious beliefs, because the rights and interests which the Act 
seeks to foster and protect are substantial and paramount. See NLRB. Vv 
v. David Buttrick Co., 399 F.2d 505, 507 (C.A. 1, 1968). The basic 
purpose of the Act, as set forth in Section 1, is to avoid or minimize 
industrial strife which interferes with the free flow of commerce. Among 
the causes of this strife is the failure or refusal of employers to recognize 
the legitimate rights of employees to organize and bargain collectively 
through representatives of their own choosing. Accordingly, the Act seeks 
to encourage the “practice and procedure of collective bargaining,” and to 


protect 


| 
| 
| 
| 
| 


the exercise by workers of full freedom of association, self- | 
organization, and designation of representatives of their | 
own choosing, for the purpose of negotiating the terms and | 
conditions of their employment or other mutual aid or | 
protection. | 


This right, said the Court in N.L.R.B. v. Jones & Laughlin Steel 
301 U.S. 1, 33 (1937), | 


practice was against their religious beliefs, the Court holding, inter | 

alia, that “the freedom asserted by these appellees does not eal 

them into collision with rights asserted by any other individual . 

the refusal of these persons to participate in the ceremony does not 

interfere with or deny rights of others to do so.” See also Braunfel. Zz wk 
v. Brown, supra, 366 U.S. at 604-605, in which the Court empha-. _—— 
sized the importance of this aspect of its holding in Barnette. In re]| 

Jenison, 267 Minn. 136, 125 N.W.2d 588, 2 A.L.R.3d 1389, 1391 

(1963): a conviction of a person for contempt for refusing, on | 
religious grounds, to serve as a juror was reversed because “there has | 
been an inadequate showing that the state’s interest in obtaining | 
competent jurors requires us to override relator’s right to the free) 
exercise of her religion.” 
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: is a fundamental right. Employees have as clear a right to 

| organize and select their representatives for lawful purposes 

| as the [employer] has to organize its business and select its 
own officers and agents. Discrimination and coercion to 
prevent the free exercise of the right of employees to self- 
organization and representation is a proper subject for con- 
demnation by competent legislative authority.73 


Promotion of this right would be rendered largely meaningless if employers 
could with impunity refuse to recognize the employees’ freely chosen rep- 


resentatives. “Enforcement of the obligation to bargain collectively is cru- 


cial to the statutory scheme.” N.L.R.B. v. American National Insurance 


Co., 343 U.S. 395, 402 (1952). Accordingly, the Act in Section 8(a)(5) 

imposes on the employer the duty of recognition and bargaining in good 

faith.: The importance of this particular statutory obligation was fully 
established long ago. As the Court observed in N.L.R.B. v. Jones & 
Laughlin Steel Corp., supra, 301 U.S. at 42: 


Experience has abundantly demonstrated that the recog- 
nition of the right of employees to self-organization and to 
| have representatives of their own choosing for the purpose 
of collective bargaining is often an essential condition of 
industrial peace. Refusal to confer and negotiate has been 
one of the most prolific causes of strife. This is such an 
outstanding fact in the history of labor disturbances that 
it is a proper subject of judicial notice and requires no cita- 
tion of instances.?4 


23 Indeed, the Eighth Circuit has recently held that “Union membership is pro- 
tected! by the right of association under the First and Fourteenth Amendments.” 
American Federation of State, Co., & Mun. Emp. v. Woodward, 406 F.2d 137, 139 
(C.A. 8, 1969). 


{*The employers’ argument (typewritten brief, p. 20) that “the Board has at no 
time purported to make any showing of the danger essential to give occasion for per- 
missible limitation of the religious freedom involved,” is, therefore, manifestly without 
merit. 


Equally lacking in merit is the employers’ further contention that there is no 
“suggestion that some alternative method of achieving the objectives of the Act is 
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There is, then, present here the “compelling state interest” necessary to 


~ 


justify the infringement of the employers’ rights to the free exercise of 
their religious beliefs—the fundamental rights in these cases of some 70 
employees to organize and bargain collectively with their employers. Vin- 


dication of these rights fully warrants application of the Act to these 
| 
employers. | 


The employers attempt to avoid this result by contending that appli- 
cation of the Act’s good 1 faith bargaining requirements to them goes 
beyond mere regulation of conduct and enters the prohibited realm of reg- 
ulation of belief. According to the employers, to bargain sets “in 
good faith” means that they must “believe” in the institution of collective 
bargaining, thereby requiring them “to have professed a state of mind 
repugnant to a basic tenet of their religion” (typewritten brief, /p. 16). 
Nowhere in the Act, however, is there a requirement that an employer 
must “believe” or “disbelieve” anything, or profess that he “believes” or 
“disbelieves” anything. What is required is that the employer’s external ? 
conduct must conform to fairly well-defined objective standards—he must < 


unworkable.” In the lengthy history of industrial relations in this country, no one has 
to date been able to devise a satisfactory substitute for the process of collective bar- 
gaining as the primary means for resolving labor disputes. And the fact that the 
employers may, because of their convictions, approach bargaining most reluctantly, 
does not, as the employers suggest (Br., p. 21), justify exempting them from the Act’s 
provisions on the ground that they would not be able to bargain as well as other 
employers who do not hold their views. Since, as shown, recognition and bargaining 
are essential to the statutory plan and cannot in any way be dispensed with, any form 
of good faith recognition and bargaining, even that compelled over religious objections, 
is infinitely superior to none at all. Compare the statement of the Court in| Pacific 
Coast Association v. N.L.R.B., 304 F.2d 760, 766 (C.A. 9, 1962): | 
cn We venture to suggest that the members of the Association get into 
ite the water before they make an irrevocable decision that it is too cold, 
They may find, and not entirely to their own surprise, that it is toler+ 
able, or even quite pleasant. 


4 


| 
| 
| 
| 
| 
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recognize, meet and confer with his employees’ duly designated representa- 
tive in a Sincere attempt to compose their differences, and if an agreement 
is reached, he must reduce it to writing and sign it. There is no reason 
why an employer cannot discharge these duties in satisfaction of the statu- 
tory command and still retain his personal beliefs concerning unionism. 


Indeed, it is likely that many employers daily fulfill their statutory obliga- 


tions without any philosophical belief in their worth as desirable institu- 


tions. It is true that compliance with the statute here may entail some 


mental readjustment on the employers’ part and, arguably, an outward 
profession, by behavior, of a repugnant belief, but we submit that such 
actions are not significantly different from those required of persons who 
wish, for religious reasons, to practice polygamy or to refrain from serving 
Negroes in their restaurants, rendering military service in various forms, 
paying taxes or the federal minimum wage or being vaccinated. In each 
instance, the individual may be compelled to take positive action against 
his beliefs because the corresponding right which the state seeks to 
preserve is sufficiently compelling to justify the qualified “intrusion” on 


the individual’s beliefs. 


' 25This Court’s recent 2-1 decision in The Founding Church of Scientology of 
Washington, D.C. v. United States, __ U.S. App. D.C. __, __ F.2d __ (C-A.DC., 
No. 21,483, decided February 5, 1969), petition for rehearing and suggestion for 
rehearing in banc denied April 21, 1969, does not require a different result. That case 
involved a condemnation suit under the Food, Drug and Cosmetic Act, 21 U.S.C. 
§§ 301, et seq., against a quantity of the Church’s religious literature and a device 
known as the “E-meter,” in which certain claims made in the literature concerning the 
curative powers of the “E-meter” were alleged to be false and misbranded within the 
meaning of the Food, Drug and Cosmetic Act. The majority viewed the thrust of the 
action not as an attempt to regulate conduct but as one putting in issue the truth or 
falsity of certain principles of the Scientology Church contained in the literature, 
an inquiry forbidden to the courts under United States v. Ballard, 322 U.S. 78 (1944). 
Cf. also Presbyterian Church v. Hull Church, 393 U.S. 440, 449 (1969). Accordingly, 
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CONCLUSION | 
| 
For the reasons stated above, it is respectfully submitted that a|decree 


should issue enforcing in full the Board’s orders in the respective cases. 


ARNOLD ORDMAN, | 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


JOHN D. BURGOYNE, | 
Attorney, 


National Labor Relations |Board. 


April, 1969. 


the Court concluded that an action of this kind was not encompassed by the Food, 
Drug and Cosmetic Act and found for the Church. | 


It is apparent that no such problem is involved in the instant case. The Board 
has not questioned the truth or falsity of the asserted principles of the employers’ 
religion, nor, for that matter, has it questioned the claim that the employers embrace 
their Church’s principles in good faith. All that the Board has sought to do is) to regu- 
late certain aspects of the employers’ conduct, a permissible objective, as the discus- 
sion above shows. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,252 
| WILLIS CAMPBELL, JACK V. SMITH and DARRYL STRUTHERS, | 
a co-partnership d/b/a VALLEY MANOR. 
CONVALESCENT CENTER, Petitioners 
V. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent 


On Petition for Review of Order of the 
National Labor Relations Board 


BRIEF FOR PETITIONERS 


STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 


Whether the Board properly concluded that the Employer- 
Petitioners violated section 8(a)(5) and (1) of the Act by refusing to 
bargain collectively with the Union notwithstanding the Employer- 
Petitioners’ contention that such refusal was required and justified 
as the free exercise of religion and of religious beliefs protected by 
the First Amendment to the Constitution of the United States. 


This pending case has not previously been before oe Court. 


REFERENCE TO RULINGS. 


In Case No. 22,252 (petition. of Willis Cen 
et al., d/b/a Valley Manor Convalescent Center, the 
decision and order of the Board (JA 63-71) are reported 
in 172 NLRB No. 174, 


In Case No. 22,251 (petition of Cap Sante Vue, 

,) which will be controlled by decision in Case Np. 

os 252, the decision and order of the Board (JA 20- ~28) 
are SOROR IS in 172 NLRB No. 176. 


CONSTITUTIONAL PROVISION AND 
STATUTE INVOLVED 


The First Amendment to the Constitution of the United States 
provides: 

“Congress shall make no law respecting an establishment 
of religion or prohibiting the free exercise thereof.” 

The National Labor Relations Act of July 5, 1935, c. 372, 49 
Stat. 449, as amended by the Labor Management Relations Act, 
1947, Act of June 23, 1947, c. 120, 61 Stat. 136, as amended, pro- 
vides (29 U.S.C. $ 158(a), (c), (d)): 


$158. Unfair Labor Practices 


(a) It shall be an unfair labor practice for an employ- 
er— 


(1) to interfere with, restrain, or coerce employ- 
ees in the exercise of the rights guaranteed in section 
157 of this title: 


* * * 


(5) to refuse to bargain collectively with the rep- 
resentatives of his employees, subject to the provisions 


of section 159(a) of this title. 
* * * 


(c) The expressing of any views, argument or opin- 
ion, or the dissemination thereof, whether in written, 
printed, graphic, or visual form shall not constitute 
or be evidence of an unfair labor practice under any 
of the provisions of this subchapter, if such expres- 
sion contains no threat of reprisal or force or prom- 
ise of benefit. 


(d) For the purposes of this section, to bargain col- 
lectively is the performance of the mutual obligation 
of the employer and the representative of the 
employees to meet at reasonable times and confer 
in good faith with respect to wages, hours, and other 
Ad conditions of employment, or the negotia- 
tion of an agreement, or any question arising there- 


under, and the execution of a written contract incor- 
porating any agreement reached if requested by either 
party, but such obligation does not compel either 
party to agree to a proposal or require the making of 
a concession. 


STATEMENT 


This is a petition to review a Decision and Order of the 
National Labor Relations Board. The Decision holds that petitioners, 
by refusing to bargain collectively with the Union, have engaged in 
unfair labor practices within the meaning of Section 8(a)(5) and (1) 
of the National Labor Relations Act, as amended (JA 63). The 
Order requires the petitioners to cease and desist from refusing to 
bargain collectively with Building Service Employees International 
Union, Local 120, AFL-CIO (hereinafter called the Union) as the 
exclusive bargaining representative of their employees in a designated 
appropriate unit, and the Order further requires petitioners so to 
bargain, upon request of the Union (JA 69). Petitioners contend that 
the order is invalid because it violates their rights to the free exer- 
cise of religion under the First Amendment by requiring them jin 
good faith collectively to bargain with a union and, if an under- 
standing should be reached, to embody such understanding in a 


signed agreement. | 


PROCEEDINGS AND DISPOSITION BELOW 
The course of proceedings below in large part appear from ithe 
Decision and Order of the National Labor Relations Board here under 


review (JA 63). 


Representation proceeding 


On November 17, 1967, the Union filed a petition seeking 
certification as exclusive collective bargaining agent for a designated 
unit of petitioners’ employees (JA 30). Petitioners filed a motion 


to dismiss on the ground that the statute, as sought to be applied 
violates the First Amendment, guaranteeing their right to the free 
exercise of their religion, and other constitutional provisions (JA 33). 
At hearing February 9, 1968, they adduced supporting testimony by 
way of an offer of proof (JA 40-46). On March 1, 1968, the 
Regional Director entered Decision finding the employees of the unit, 
as claimed by the Union, to constitute an appropriate unit for col- 
lective bargaining, and directing an election to determine whether 
they should be represented by the Union for collective bargaining 
purposes (JA 30). He expressly denied the petitioners’ Motion to 
Dismiss, overruling the various constitutional grounds on which it 
rested (JA 31, fn. 3). After an election held March 28, 1968, and 
on April 5, 1968, ithe Regional Director issued to the Union his 
Certificate of Representative (JA 56-57). 


Unfair labor practice proceeding 


On May 10, 1968, the Regional Director issued a Complaint 
and Notice of Hearing to initiate a section 8(a)(5) unfair labor prac- 
tice proceeding alleging that petitioners had refused to engage in col- 
lective bargaining with the Union and had no intention to sign any 
collective bargaining agreement with the Union in the certified unit 
(JA 56-58). Petitioners’ answer, in substance, admitted the allega- 
tions of the complaint but set up the affirmative defense that any 
order requiring them to bargain collectively with the Union would 
violate their constitutional rights under the free exercise clause of 
the First Amendment, the due process clause of the Fifth Amend- 
ment and the rights and privileges clause of the Ninth Amendment 
to the Constitution of the United States (JA 59, 60-61). The 
Board’s General Counsel on May 31, 1968, filed a Motion for Sum- 
mary Judgment (JA 62) on on June 17 petitioners filed a memoran- 
dum in opposition (JA 64). 
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On August 15, 1968, the Board entered its Decision and Order 
granting the Motion for Summary Judgment (JA 63-70). It held 
that petitioners’ contention that an order to bargain collectively 
would infringe their constitutional religious liberties and other con- 
stitutional rights raised no issue requiring a hearing because this had 
been “fully considered” by the Regional Director in the representa- 
tion proceedings (JA 64) and could not be relitigated in the section 
8(a)(5) proceedings (JA 64). The Board’s Decision and Order 
included no ruling on the petitioners’ challenge to the constitutional- 
ity of the statute as applied. It found as a fact (JA 66), and held 
as a conclusion of law (JA 68), that the petitioners had since April 
22, 1968, refused to bargain collectively with the Union as the 
exclusive bargaining agent of their employees in the appropriate 
unit and by such refusal had engaged in, and were engaging in, 
unfair labor practices within the meaning of section 8(a)(5) and (1) 
of the Act. | 


The Order of the Bpfrd, in substance, requires petitioners| to 


cease and desist from refusing to bargain collectively with the Union 
and affirmatively requires petitioners, upon request, to bargain with 
the Union and to post at their place of business notice that pursu- 
ant to the Order they will not refuse to bargain collectively with the 


Union and will, upon request, so bargain with the Union (JA 69-70). 
| 


| 
The decision and order of the Board was entered August |15, 
1968 (JA 70). Petitioners’ Petition for Review was promptly filed 
on August 27, 1968 (JA 72). This Court has jurisdiction of the 
Petition for Review under section 10(f) of the National Labor Rela- | 
tions Act, as amended. 29 U.S.C. sec. 160(f). 


JURISDICTION 


RELEVANT FACTS 
Hearing on petition for certification 


In the representation proceedings initiated November 17, 1967, 
by the Union’s filing of petition for certification as exclusive 
collective bargaining representative petitioners filed their motion 
to dismiss on the grounds, inter alia, that the collective provisions of 
the Act, as here sought to be applied and enforced against petition- 
ers, are invalid and void because they violate the free exercise of 
the First Amendment to the Constitution of the United States and 
impair the rights and privileges of the petitioners thereunder in that 
they require petitioners to bargain and negotiate agreements with, 
and execute a written contract with, a labor union contrary to their 
religious beliefs. The motion also challenged the same provisions of 
the Act, as sought to be applied, because they violate the due proc- 
ess clause of the Fifth Amendment and Ninth Amendment (JA 
33-35). 


At the section'9(c) hearing held February 9 petitioners Struthers 
and Smith, through counsel, stated that they “had a religious con- 
viction and religious belief against signing an agreement or negoti- 
ating with a labor union” (JA 39). When their testimony and that of 
their spiritual advisor was offered (JA 39-40), the Union representa- 

ive at the hearing, Mr. Westgard, objected (JA 40) and the objection 


eS sustained (JA 41) but offer of proof was permitted (JA 41). As 
to the petitioners present, Struthers and Smith, the offer of proof 


was that, if permitted they would testify in substance as follows (JA 
42, 43): (All of the three partners are practicing members of the 

Seventh-day Adventist Church. Each of the witnesses was born and 

raised in that Faith and has been a member of the church all of his 

adult life)— 


“That as a member of the Seventh-day Adventist 
Church he has a religious and conscientious objection 
to negotiating with a labor union for the purpose of 
signing an agreement with that union, which agree- 
ment would govern his relationship with his employ- 
ees. The religious and conscientious objection is a 
part of the instruction and belief of the Seventh-day 
Adventist Church. That he . . . personally embraces 
the church teachings and beliefs, and in this respect 
the church teachings form a part of his religious faith” | 
(JA 42, 43). | 


The offer of proof also included testimony of Reverend Melvin 
Adams, Associate Director of the Religious Liberty Department of 
the General Conference of the Seventh-day Adventist Church, the 
governing body of the church, who had served as a pastor of differ- 
ent Seventh-day Adventist churches for a period of 16 years. He is 

qualified and specifically authorized to state the position and teach- 
ings of the Seventh-day Adventist Church with respect to a member- 


of-the-church’s relationship to organized labor unions. If permitted 
to testify, he would have stated as follows (JA 44-45): 


“The position and teaching of the Seventh-day 
Adventist Church is that its members should not have 
anything to do with labor unions. The reason a prac- 
ticing Seventh-day Adventist employer cannot enter 
into a contract or negotiate towards a contract with 
labor unions are several, and may be summarized as 
follows: 


(1) The practicing Seventh Day Adventist employer 
cannot be bound to an organization which uses, or as 
a matter of long practiced policy feels free to use, 
methods which the employer as a member of the 
Seventh Day Adventist Church has religious convic- 
tions against. This position and teaching is based on 
practices as a matter of policy and conduct which 
force or may force him to break the law of God, which 


commands that he must “Love his neighbor as him- 
self:” Said position and teaching is based on Matthew, 
Chapter 22. Verses 36-40. 


(2) Practicing Seventh Day Adventist employers 
conscientiously support the instruction of the Second 
Corinthians, Chapter 6, Verse 14, which tells them 
that they should not be unequally yoked together 
with unbelievers. 


(3) The practicing Seventh Day Adventist employer 
cannot enter into a contract that would in any way 
impair his freedom to select and so position employ- 
ees as to best achieve his supreme objectives in life, 
to bear witness to the love of God, arid salvation to 
all men. This position is founded on Matthew, Chap- 
ter 28, Verses 19 and 20. 


(4) The practicing Seventh Day Adventist employer 
has a moral obligation to deal justly with his employ- 
ees unhampered by union contracts that may violate 
his conscientious purpose to do so. 


Objection to this offer of proof was also sustained (JA 46). 


Under date March 1, 1968, the Regional Director entered his 
decision and Direction of Election (JA 30) designating the employ- 
ees of petitioners found to constitute an appropriate unit for 
collective bargaining as— 

“All employees employed by the Employer at its 

Mount Vernon, Washington, nursing home, excluding 

office clerical employees, registered nurses, licensed 

practical nurses, professional employees, confidential 

employees, guards, and supervisors as defined in the 

Act.” 
The Decision also directed election by the employees in the unit as 
to whether they should be represented by the Union (JA 30). As to 
the religious liberty issue raised by the petitioners’ motion to dis- 
miss, the Decision by way of footnote said, inter alia (JA 31): 


_ The Board has held heretofore that the First 
Amendment protection of religious freedom affords 
no defense to a charge of refusal to bargain under the 
Act. Western Meat Packers, Inc., 148 NLRB 444, 
enforcement denied on other grounds, 350 F.2d 804, 

60 LRRM 210 (10th Cir. 1965); and A.C. Rochat 
Company, 150 NLRB 1402, 1410.” | 


Election, as directed, was held March 28, 1968 (JA 37) and on April 
5, the Regional Director issued to the Union his Certificate of 
Representative (JA 56). 


Unfair labor practice proceeding. Under section 10(b) of the 
Act, the Regional Director, on May 10, 1968, issued a complaint 
and Notice of Hearing in which it was alleged that upon demand of 
the Union that petitioner meet and engage in collective bargaining, 
one of the petitioner partners, Struthers, acting for all of them, had 
refused to meet and bargain as requested and had stated further that 
it was petitioners’ intention not to sign any collective bargaining 


agreement with the Union in the certified unit. The Complaint con- 
cluded with a charge that these acts and conduct of the petitione 
constituted unfair labor practices within the meaning of section 8(a) 


(1) and (5) and it set the complaint down for hearing on June 4 4 


1968 (JA 56). The Answer of petitioners JA 59) in substance 
admitted the fact allegations of the complaint but urged as an 
affirmative defense of the petitioners— | 


“That their rights to refuse to enter into negotiations 
of a contract with such a labor union are based on 
(1) the First Amendment to the Constitution of the 
United States .. . in that if said relief requested in the 
complaint were granted, the employer and the indivi- 
dual partners would be compelled to bargain and 
negotiate agreements, and to execute a written con- 
tract, with such a labor union contrary to the religious 
belief of each of the partners and employer; (2) the 
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Fifth Amendment to the Constitution of the United 

States . . . (3) the Ninth Amendment” (JA ~ ). 
The General Counsel of the Board on May 31, 1968, filed a Motion 
for Summary Judgment (JA 62). On June 3, 1968, the Board 
entered its order transferring the proceeding to the Board in Wash- 
ington and by the same order directed petitioners to show cause, on 
or before June 17, 1968, why the Motion for Summary Judgment 
should not be granted (JA 63-64). On the latter date petitioners 
filed a memorandum in opposition (JA 64) in which they sought a 
hearing on the ground that they might there introduce evidence that 
the teachings of their Church did permit them to collectively bar- 
gain with representatives solely of their own employees who were 
themselves employees of petitioners.! 


Decision and Order of the Board 
as to unfair labor practices 


Under date August 15, 1968, the Board entered its Decision 
and Order granting the Motion for Summary Judgment (JA 63). 
The Decision grants the motion for summary judgment on the ground 
(JA 65): 
Aj] material issues having been either decided by 

the Board or admitted in answer to the complaint 

there are no matters requiring a hearing before a 

Trial Examiner.” 
On the merits, the Board made the customery jurisdictional findings 
of fact and conclusion of law. It found as a fact that 


Opportunity to introduce such evidence was also sought in this Court 
by Motion to Remand, which motion was later dismissed after petitioners 
ascertained from their spiritual advisors that the teachings of their church leaves 
no room for this contention. 
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“| Respondents have since April 22, 1968, refused 
to bargain collectively with the Union as the exclu- 
sive bargaining representative of their employees in 
the appropriate unit. By such refusal, the Respond- 
ents have engaged in, and are engaging in, unfair labor 
practices within the meaning of Section 8(a)(5) and 
(1) of the Act.” 


The Decision in almost identical language restates the same proposi- 
tion as a Conclusion of Law (JA 67, 68). 


The Order requires petitioners: To cease and desist from 
refusing to bargain and, on request, to bargain with the Union. It | 
also requires the customary posting of notice. 


The Order contains no further reference to petitioners’ 
contention based on the infringement of their constitutional rights. 


Petition for Review followed. 


ARGUMENT 


The Decision and Order of the Board appears to rest on the 
basic premise that the requirement that petitioners engage in “good 
faith” in activities or conduct repugnant to religious belief is in law 
merely the equivalent of prohibition of the doing of an Act. The | 


decision of the Regional Director in the certification proceeding, 
approved by the Board, rules (p. 2, fn. 3 (JA 31)): | 


_. . The Board has held heretofore that the First 

Amendment protection of religious freedom affords 

no defense to a charge of refusal to bargain under 

the Act. Western Meat Packers, Inc., 148 N.L.R.B. 

444, enforcement denied on other grounds, 350 F.2d 

805. | 
| 


The cited Western Meat Packers case, 148 NLRB 444 holds 
(p. 450): | 
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_.. The fact that an act is done only as a matter of 
religious worship will not protect a person from the 
consequences if such act has been prohibited by law. 


1} The Decision and Order thus ignores fifty years of development in 
the law. 


1. THE ACT, AS HERE SOUGHT TO BE APPLIED BY THE 
ORDER OF THE BOARD IS INVALID BECAUSE IT IMPAIRS 
FREEDOM OF BELIEF BY COMPELLING PUBLIC AFFIR- 
MATION OF A BELIEF REPUGNANT TO THE PETI- 
TIONERS’ RELIGIOUS BELIEF. 


At the outset it must be noted that section 8(d) of the Act 
(supra, p. 2) defines “bargain collectively to mean performance of 
the obligations of the employer and the union— 

to meet.at reasonable times and confer in good faith 

with respect to wages, hours, and other terms and 

conditions of employment, or the negotiation of an 

agreement . . . and the execution of a written con- 

tract incorporating any agreement reached if requested 

by either party (emphasis supplied). 
Thus, if petitioners, as employer, were to go through the form of 
negotiations with the Union and openly bargain with it, such con- 
duct would necessarily carry with it the implication to all concerned 
that petitioners were acting in good faith, i.e., were adopting con- 
duct that is repugnant to their religious belief that they are to have 
nothing to do with a labor union and that abandons that belief. 


Petitioners are not insisting on a right to pursue affirmatively 
conduct or activities regulated or prohibited by law. They seek here 
only to be free of compulsion to do acts that openly compromise 
the integrity of their religious beliefs and represent that they no 
longer entertain a tenet of their religion. 
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| 
In Cantwell v. Connecticut, 310 U.S. 296, 303-304 (1940), the 
Court held: 
_. . Thus the Amendment embraces two concepts— 
freedom to believe and freedom to act. The first is 
absolute but in the nature of things, the second can- 
not be. Conduct remains subject to regulation for 
the protection of society. The freedom to act must 
have appropriate definition to preserve the enforce- 
ment of that protection. In every case the power to 
regulate must be so exercised as not, in attaining a 
permissible end, unduly to infringe the protected 
freedom. 
Here, the petitioners assert that the protected free exercise of 
religion includes a right of non-action—not to bargain with the 
Union because the requirement that they bargain “in good faith” if 
enforced, makes their conduct as well a commanded disaffirmation 
of belief. The petitioner must not merely bargain collectively; he 
must believe in it or he does not act in good faith. Just as in the 
flag salute case, the law— 
. . . requires the individual to communicate by word 
and sign his acceptance of the political ideas it thus 
bespeaks 


* * x | 

It . . . requires affirmation of a belief and an 

attitude of mind. (West Virginia State Bd. of Educ. 
vy, Barnette, 319 U.S. 624, 633 (1943). 


In the Barnette case it was not clear that the challenged regulation 
was satisfied if the pupils’ “simulate assent by words without belief 
and by a gesture barren of meaning.” Jbid., p. 633.7 Nevertheless, 
the Court held (p. 634): | 


2The Court also pointed out that suppression of expression is tolerated 
only when the expression presents a clear and present danger of action of a 
kind the State is empowered to prevent and punish, and said (p. 633): “It 
would seem that involuntary affirmation could be commanded only on even 
more immediate and urgent grounds than silence.” 
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To sustain the compulsory flag salute we are 
required to say that a Bill of Rights which guards the 
individual’s right to speak his own mind, left it open 
to public authorities to compel him to utter what is 
not in his mind. 

And the Court concluded (p. 624): 


If there is any fixed star in our constitutional 
constellation, it is that no official, high or petty, can 
prescribe what shall be orthodox in politics, nation- 
alism, religion, or other matters of opinion or force 
citizens to confess by word or act their faith therein. 
If there are any circumstances which permit an excep- 
tion, they do not now occur to us. 


Yet the National Labor Relations Act section here involved says to 
the petitioners “You must bargain collectively with the Union and 
in good faith.” ie., “You had better believe it and you had better 
mean it.” If the petitioners comply at all with the questioned order, 
they must not only bargain collectively, they must do so “in good 
faith,” i.e., they must be possessed of “more than a willingness to 
enter upon a sterile discussion of union-management differences.” 
N.L.R.B. v. American Nat. Ins. Co., 343 U.S. 395, 402 (1952). 


initially, at least, be presumed to be acting in good faith, and thereby 
to have professed a state of mind repugnant to a basic tenet of their 
religion. The Act does not require the petitioners merely to submit 
to a regulation that limits or inhibits acts or conduct on their part. 
Instead, it requires them openly to subscribe to, and participate by 
affirmative action in, a program contrary to their religious beliefs. 
The obligation to act that is imposed by the challenged order is not 
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imposed merely as a condition to enjoying a benefit. Petitioners | 
are compelled, without alternative, to disavow and profess a disbelief 
in a religious tenet under threat of punishment for contempt. Nation- 
al L. Rel. Bd. v. Warren Co., 350 U.S. 107, 112-113. See N.L.R.B. 
v. Norfolk Shipbldg. & D. Corp., 195 F.2d 632, 635 (4th Cir. 1952). | 


But the Supreme Court has at least twice held, as fundamental, 


that— 


_. . neither a State nor the Federal Government can 
constitutionally force a person ‘to profess a belief or 
disbelief in any religion.’ (Everson v. Board of Educa- 
tion, 330 U.S. 1, 15-16; Torcaso v. Watkins, 367 U.S. 
488, 495.) 
Here, by requiring affirmative acts on the part of the petitioners 
that necessarily constitute an expression of disavowal or repudiation 
of one of the doctrines of their religion, the Act and the Order of | 
the Board invade the petitioners’ freedom of belief that the Court | 


held in the Cantwell case is, under the First Amendment “absolute.” 


If advanced, there is no weight in the argument that petitioners 
could go through the form of collectively bargaining and yet refuse 
to sign an agreement. In the first place, it is the religious belief of! 
each of the petitioners that he should have no dealing with a labor 
union. Furthermore, the Board has held that such a course of con- 
duct, if ultimate refusal to sign the agreement based on religious 
objections, is itself demonstration of lack of good faith. Western 
Meat Packers, Inc., 148 NLRB 444. Finally, this is the same cynical 
approach that rendered ineffective the religious test-oaths: 


_..men of loose principles will, by an external com- 
pliance, evade them. If they exclude any persons it 
will be honest men, men of principles, who will 
rather suffer an injury, then act contrary to the dic- 
tates of their conscience. (See Torcaso v. Watkins, 
367 U.S. 488, 494, note 9.) 
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Laws or orders that compel affirmative action contrary to 
conscience are obviously much more serious interferences with reli- 
gious liberty than are those which inhibit activities and subject the 
individual to inaction or to limits on his activities. West Virginia 
State Board of Education v. Barnette, 319 U.S. 624; Torcaso v. Wat- 
kins, 367 U.S. 488; In re Jennison, 267 Minn. 136, 137, 125 
N.W.2d 588, 589 (1963), rev’g In re Jennison, 265 Minn. 96, 120 
N.W.2d 515 (1963); cf. Prince v. Massachusetts, 321 U.S. 158; 
United States v. Kissinger, 250 F.2d 940, 943 (3d Cir. 1958) cert. 
denied 356 U.S. 958. They are also much more serious than those 
that subject the passive religionist to official action over his objec- 
tion (as in vaccination or transfusions) but w:thout requiring him to 
repudiate beliefs by giving his consent thereto. Application of Pres- 
| ident & Directors of Georgetown, 118 U.S. App. D.C. 80, 331 F.2d 
1000, reh. denied, 118 U.S. App. D.C. 90, 331 F.2d 1010 (1964) 
cert. denied 377 U.S. 978 (1964). 


No establishment dilemma is involved. The common dilemma 
of possible violation of the “establishment” clause in vindicating the 
“free exercise clause” is not here presented. Cf. dissent of Stewart, 
J., in Sherbert' v. Verner, 374 U.S. 398, 413. Exemption of peti- 
tioners on constitutional grounds from the requirements of collec- 
tive bargaining under the Act will give rise to no economic benefit 
to petitioners peculiar to exempt status. The economic, burden of 
a Union contract may or may not be greater than that sustained 
before the bargaining begins. Furthermore, the Board cannot com- 
pel execution of a contract or draw a contract for the parties. The 
Act does not authorize such action by the Board. The burden of a 
possibly more burdensome adverse union contract is also sometimes 
avoided for an indefinite period by those who never reach agree- 
ment with a Union while bargaining in apparent good faith, although 
there may be grave question as to how real the apparent bona fides 
is. General Electric Co., 150 NLRB 192 (1964); Reed & Prince 
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Mfg. Co., 12 NLRB 944, 969-971, 978 (1939); National Labor Rela- 
tions Board v. Reed & Prince Mfg. Co., 118 F.2d 874 (1st Cir. 1941); 
Reed & Prince Mfg. Co., 96 NLRB 850 (1951); National Labor Rela: 
tions Board v. Reed & Prince Mfg. Co., 205 F.2d 131 (ist Cir. 1953). 


2. VIEWED AS MERELY AN IMPAIRMENT OR REGULATION 
OF FREEDOM OF CONDUCT, THE ORDER, AND THE ACT’ | 
AS APPLIED, ARE INVALID BECAUSE THERE Is NO 
SHOWING THAT PARAMOUNT SECULAR INTERESTS UN- 
DER THE ACT REQUIRE THE INFRINGEMENT OF PETI- 
TIONERS’ FIRST AMENDMENT RIGHTS 


Assuming, without conceding, that petitioners’ adherence to 

their religious beliefs by refusal to bargain collectively with the 

\ 4 Union is “conduct” or “activity” that may be subordinated to para- 
yi f g mount secular interest as an indirect burden on religious freedom? 
iY Aj ¢ the Board has at no time purported to make any showing of the 


4 danger essential to give occasion for permissible limitations of th 
Ge Ae * religious freedom involved. Thomas v. Collins, 323 U.S. 516, 53 
is t  Aoprssnerbert v. Verner, 374 U.S. 398, 406-407. Neither is there snes 
. “¥“" Aion that some alternative method of achieving the objectives of the 
Act is unworkable. Cf. Braunfeld v. Brown, 366 U.S. 599, 608. 
Under the teaching of the above decisions, the Board is without 
power to make a valid ordez compelling petitioners to repudiate and 


abandon their religious scruples by purporting to enter into negotia- 
tions involving collective bargaining with the Union in good faith. | 


yf 


It is not to be overlooked that, under the circumstances of this 
case, compelled action by the petitioners pursuant to the Order 
would not necessarily tend to achieve the objectives of the Act. In 
In re Jennison, 267 Minn. 136, 125 N.W.2d 588 (1963), the secular 
interest in compelled jury duty was but little impaired by exemption 


it seems plain that the burden and interference with religious freedom 
is immediate and direct. 
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of one whose religious beliefs prevent her assuming the power to pass 
judgment on others. Had she been compelled to serve, it obviously 
is doubtful that the ordinary concept of a jury trial would have been 
attained. So here, bargaining or agreement with a Union being 
highly repugnant to the religious beliefs of petitioners, it appears 
highly doubtful that bargaining with the Union by petitioners, even 
if compelled, would be the collective bargaining in good faith con- 
templated by the Act. Enforcement of the Act and order against 
petitioners, in derogation of their First Amendment right cannot, 
under the circumstances of this case, rightly be said to be even 
helpful, much less essential, to the achievement of the objectives of 
subsection 8(a)(5) and (1) of the Act. 


‘ CONCLUSION 


It is respectfully submitted that the petitioners may not be 
required affirmatively to engage in the conduct and activities of bar- 
gaining collectively with the Union within the meaning of the Act 
and in derogation of the freedoms of religious belief and conduct 
that are guaranteed by the First Amendment. 


Respectfully, 


William D. Donnelly 
919 Eighteenth Street, N. W. 
Washington, D.C. 20006 


Paul D. Hansen 

Anderson, Hunter & Carlson 
601 First National Bank Bldg. 
Everett, Washington 98201 


Boardman Noland 
7000 Carroll Avenue 
Takoma Park, Maryland 


Counsel for Petitioners 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,252 
. WILLIS CAMPBELL, JACK V. SMITH and DARRYL STRUTHERS, 
a co-partnership d/b/a VALLEY MANOR. 
CONVALESCENT CENTER, Petitioners 
Vv. 
NATIONAL LABOR RELATIONS BOARD, 
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REPLY BRIEF FOR PETITIONERS 


The brief for the Board is addressed to two points: 


(1) Acts or conduct contrary to law or regulation may no} 
always be justified on the ground that they constitute practices pro- 
tected by freedom to act guaranteed by the free exercise clause of 
the First Amendment (Board Br., pp. 10-16). 


| 
(2) Compelled manifestation of a state of mind contrary to the 
individual’s religious belief and compelled profession of mental atti- 
tude and intent at war with his conscientious and religious convic- 
| 


tions by conduct compellable under the rule stated in Paragraph (1) 
is not forbidden by freedom of belief guarantee of the First Amend- 
ment (Board Br., pp. 17-18). 


1. The Board’s first point, that under the First Amendment 
freedom to act is not absolute, is irrelevant 


Petitioners concede, arguendo, that the free exercise of religion 
protected by the ‘First Amendment does not guarantee freedom to 
act or freedom not to act unrestricted by reasonable law or regula- 
tion. They have never contended otherwise. The numerous deci- 
sions cited by the Board (Br. pp. 11-16) are vertinent only because 
they significantly assert no duty that may be imposed on the indi- 
vidual employer to relinquish, modify or disavow his religious belief 
or conviction even though acts or omissions to act in pursuit of such 
belief or conviction would be in violation of law. 


Indeed, in Reynolds vy. United States, 98 U.S. 145 (1879) upon 


which the Board has so heavily relied throughout, the Court was 
careful to point out (p. 163): 


“In the preamble of this Act, 12 Hen. Stat. 84, 
religious freedom is defined; and after a recital ‘That 
to suffer the civil magistrate to intrude his powers 
into the field of opinion and to restrain the profes- 
sion or propagation of principles on supposition of 
their ill tendency, is a dangerous fallacy which at 
once destroys all religious liberty.’ It is declared ‘that 
it is time enough for the rightful purposes of civil 
government for its officers to interfere when princi- 
ples break out into overt acts against peace and good 
order.’ In these two sentences is found the true dis- 
tinction between what properly belongs to the Church 
and what to the State.” 


[p. 164] ‘Congress was deprived of all legislative power over 
mere opinion, but was left free to reach actions which 


were in violation of social duties or subversive of good 
order.” 


[p. 166] “Laws are made for the government of actions, and 
while they cannot interfere with mere religious belief 
and opinion, they may with practices.” 


Petitioners here assert no right to engage in a religious practice that 
they claim to be protected by the First Amendment. There is no | 
need for them to contend that religious belief can justify an overt 
act made criminal by the secular law. And they do not. Petitioners 
do not assert that their religious beliefs justify refusal to engage 
merely in the conduct ordinarily deemed to constitute ot 


bargaining on the ground that the First Amendment protecti 
extends so far. They could still maintain unrestricted their beli¢ 
that such bargaining with the union is contrary to their religious 
convictions. Their objection, and their refusal to comply with the 
order of the Board, is based on the inference, attached by law to 
their physical acts in “collective bargaining,” that they have aban- 
doned their religious belief that they should have nothing to do with 
unions and are willing to yield and compromise their beliefs as to 
the command of God, by bargaining in good faith under section 
8(d) of the Act. The First Amendment is absolute in its prohibition 
of attempts to control the mental operations of the individual as to 
religion or to prescribe what shall be orthodox in any other matter 
of opinion or belief. West Virginia State Bd. of Educ. v. Barnette, 
319 U.S. 624, 633 (1943). Indeed, in Davis v. Beason, 133 US. 
333 (1890), one of the cases here invoked by the Board (Br. p. 13) 
the Court stated (p. 342): 


n 
f 


“The oppressive measures adopted, and the cruel- 
ties and punishments inflicted by the governments of 
Europe for many ages, to compel parties to conform 
in their religious beliefs and modes of worship to the 
views of the most numerous sect, and the folly of 
attempting in that way to control the mental opera- 


tions of pérsons and enforce an outward conformity 
to a prescribed standard, led to the adoption of the 
Amendment in question.” 

It is the teaching of their church and the religious belief of the 
employers here involved that it is wrong to have any dealings with 
a labor union. But the employers do not here contend that their 
absolute freedom under the First Amendment to entertain this 
unorthodox religious belief would justify refusal on their part to go 
through the process of negotiation, bargaining or contract with a 
union if that were all that the National Labor Relations Act required. 
Neither do they ‘concede that the protection of the First Amend- 
ment does not extend so far. They take no oosition as to that, but 
may concede the point, arguendo, because the issue here presented 
is not so simple. 


The issue here is whether the Congress may require the 
employers not only to do the physical acts, or to engage in the con- 


duct, of collective bargaining or negotiation, but as well invade the 
mind of the employer and require him by his physical acts to disa- 
vow his religious belief and profess a state of mind, desire, or 
mental willingness to enter into a contract with a union. 


2. Section 8(d) of the Act requires disavowal of a religious 

belief of the employers and profession of an intent to 
violate that belief. 

The only portion of the Board’s brief that is addressed to the pet- 
itioners’ argument appears on pp. 17-18 of that brief. It is signfiicant 
that the Board concedes that the Act, as applied, does dictate, as 
petitioners contend, that petitioners make public profession of a 
mental attitude or intention in fact repugnant to the tenets of their 
religion and their conscientious convictions, for the Board states 
(p. 18): 

“It is true that compliance with the statute here 
may entail some mental readjustment on the employ- 


ers’ part and, arguably, an outward profession, by 
behavior, of a repugnant belief, . . .” 


The Board, continuing, then urges: 


“.. . but we submit that such actions are not signifi- 
cantly different from those required of persons who 
wish, for religious reason, to practice polygamy or to 
refrain from serving Negroes in their restaurants, 
rendering military service in various forms, paying 
taxes or the federal minimum wage or being vaccin- | 
ated. In each instance, the individual may be com- 
pelled to take positive action against his belief. . . 


The Board’s argument thus ignores that in the instances cited there 
is no concomitant requirement that the person compelled to take 
positive action against his religious beliefs also profess his mental 
attitude—his relinquishment of his religious belief that the compelled 
act or forbearance is contrary to the laws or tenets of his religion— 
his surrender of his conviction, his consent. But that is the impor- 
tant distinction. In Application of President and Directors of 


Georgetown College, Inc.. 118 U.S. App. D.C. 80, 331 F.2d 1000 
(1964) reh. denied 118 U.S. App. D.C. 90, 331 F.2d 1010, cert. 
denied 377 U.S. 978, the opinion points out (p. 1009): | 
“And her religion merely prevented her consent to 
a transfusion. If the law undertook the responsibility 
of authorizing the transfusion without her consent, 
no problem would be raised with respect to her reli- 
gious practice. Thus, the effect of the order was to 
preserve for Mrs. Jones the life she wanted without 
sacrifice of her religious beliefs.”” (emphasis supplied). 


Time and again the Board and the Courts have recognized that 
the contemporaneously operating state of mind that constitutes the 
requisite “‘good faith” is all important, and can be determined to 
have obtained or not only by reference to the totality of circum 
stances—the physical activites and statements of the parties. For 


neither the Board nor the Court can read the minds of men. Joy 
Silk Mills v. National Labor Relations Board, 87 U.S. App. D.C. 
360, 370, 185 F.2d 732, 742 (1950). In National Labor Relations 
Board v. Truitt Mfg. Co., 351 U.S. 149 (1956) the concurring por- 
tion of the concurring and dissenting opinion of Mr. Justice Frank- 
furter states (pp. 154-155): 


“ ‘Good faith’ means more than merely going through 
the motions of negotiating; it is inconsistent with a 
predetermined resolve not to budge from an initial 
position. But it is not necessarily incompatible with 
stubbornness or even with what to an outsider may 
seem unreasonableness. A determination of good 
faith or of want of good faith normally can rest only 
on an inference based upon more or less persuasive 
manifestations of another's state of mind.”’ (Empha- 
sis supplied) 


The same rule is recognized by this Court in Local 833, UAW-AFL- 


CIO v. N_L.R.B., 112 U.S. App. D.C. 107, 114, 300 F.2d 699, 706 

(1962), cert. denied 370 US. 911. It is the established rule in the 

Board as well. Irvington Motors, Inc., 147 NLRB 565, 573. Wheel- 
ing Pacific Co., 151 NLRB 1192, 1215. 


The “mental readjustment” conceded by the Board to be 
required as part of good faith bargaining that it seeks to require by 
its order, would require petitioners to demonstrate a change of men- 
tal state. The decisions establish that compliance with the order of 
the Board under the Act, as here sought to be applied to the peti- 
tioners, would require them to relinquish and by their actions pro- 
fess a disbelief or disavowal of their religious belief that one should 
have no dealings with a labor union. At the least, their actions and 
conduct in meeting with union representatives would have to be 
indicative of a potentiality to yield on their religious conviction and 
a willingness to reach accord with the union in bargaining negotia- 
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| 

| 
tions. California Girl, Inc., 129 NLRB 209, 219 (1960). They must 
deal with the Union with an “open and fair mind.” N.L.R.B. v. | 
Wonder State Manufacturing Company, 344 F.2d 210, 215 (8th Cir, 
1965); N.L.R.B. v. Arkansas Rice Growers Cooperative Ass'n, 400 
F.2d 565, 571 (8th Cir. 1968); N.L.R.B. v. Boss Mfg. Co., 118 F.2d 
187, 189 (7th Cir. 1941); Globe Cotton Mills v. N.L.R.B., 103 F.2d 
91, 94 (Sth Cir. 1939). 


“Good faith” is sometimes defined as the opposite of “bad 
faith.” National Labor Relations Board v. Reed & Prince Mfg. Co., 
205 F.2d 131, 134 (1st Cir.) cert. denied 346 U.S. 887 (1953) (“a: 
desire not to reach an agreement with a union”); National Labor: 
Relations Board v. United Clay Mines Corp., 219 F.2d 120, 125 | 
(6th Cir. 1955) (“Lack of good faith may be found from. . -i 
conduct clearly showing an intent not to enter into a contract o 
any nature.”) Cf. Brotherhood of Railroad Trainmen yv. Akron & | 
B. B. R. Co., 128 U.S.App.D.C. 59, 385 F.2d 581, 597, cert. denied 
390 U.S. 923 (“requirement of good faith bargaining is really a 
requirement of absence of bad faith. In order to show such lack of 
good faith it is necessary to establish facts from which it can be! 
reasonably inferred that a party enters upon a course of bargaining 
and pursues it with the desire or intent not to enter into an agree- 
ment at all.” | 


If these decisions mean anything at all, the employers here 
involved are, to comply with the Board’s order, required to discard 
their religious belief, long and tenaciously held, and by their actions 
in negotiation with the Union substitute for their belief that it is 
wrong to deal with the Union an existing intention and desire to 
conclude a contract with it. They are not permitted to retain a 
belief that it is wrong to deal with the union—certainly they cannot 
express that belief in words for it would manifestly raise grave doubt 
as to their good faith, even if they went through the formalities of 


negotiation. The individual employer may insist forever on the exclu- 
sion of a particular term from a proposed contract without violating 
the obligation to bargain in good faith. N.L.R.B. v. Herman Sausage 
Co., 275 F.2d 229, 231 (Sth Cir. 1960). But, as the Fifth Circuit 
pointed out in the same opinion (p. 232): 


“On the other hand while the employer is assured 
these valuable rights he may not use them as a cloak. 
In approaching it from this vantage, one must rec- 
ognize as well that bad faith is prohibited though 
done with sophistication and finesse. Consequently, 
to sit at a bargaining table or to sit almost forever, 
or to make concessions here and there, could be the 
very means by which to conceal a purposeful strategy 
to make bargaining futile or fail. Hence, we have said 
in more colorful language it takes more than mere ‘sur- 
face bargaining,’ or ‘shadow boxing to a draw,” or 
‘giving the Union a runaround while purporting to be 
meeting witt ‘he Union for purpose of collective 
bargaining.’” 


It thus seems plain that the “good faith” required under the order 
involves an abandonment of the employers, religious beliefs that they 
must not enter into negotiations with, or have any dealings with, a 

labor union. 


A certain anomaly is presented by the fact that employers such 
as petitioners are found guilty of bad faith because they admit that 
their religious belief bars their sitting down in good conscience at 
the bargaining table with a union. Yet an employer may through 
sheer stubbornness refuse to agree to one or more particular pro- 
posals or terms in a contract even though they be mandatory subjects 
of bargaining. As this Court acknowledged in United Steelworkers 
of America, AFL-CIO v. N.L.R.B., 128 U.S.App.D.C. 344, 389 F.2d 
295, 299 (1967): 


“Where, as here, the subject of the dispute is a manda- 
tory subject of bargaining, either party may bargain 
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to an impasse provided suck bargaining is in good 
faith, and so long as the employer’s position is main- 
tained in good faith, no conclusive inference can be 
drawn from this obstinacy alone.” 


In contrast, the petitioners here are held to be compellable to | 
enter into the bargaining procedure because they with utmost frank- 
ness admit that they cannot bargain or conclude a written agreement | 
with the Union, not because of obstinacy, but because they are’ 
deeply attached to their church and religion and intend to adhere to 
their religious beliefs. 


CONCLUSION 


It is submitted that to require the petitioners to bargain 
collectively with the union under the order of the Board and in 
compliance with Sec. 8(a)(5) and 8(d) of the Act would be to require. 
them publicly to disavow their adherence to the religious beliefs of | 


their church and repudiate their own religious convictions because | 


any physical acts they are compelled to do are by the Board and by 
the Courts treated as professions of a state of mind. As so applied, 
the above provisions of the Act violate the guarantee of freedom of 
belief that is made absolute by the First Amendment. | 


Respectfully, 


William D. Donnelly 
919 Eighteenth Street, N. W. 
Washington, D.C. 20006 
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Anderson, Hunter & Carlson 
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